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Current Topics. 
THE BELKNAP IMPEACHMENT.—The evidence in the case 


against the late secretary of war has closed on both sides, and | 


avery strong case has been made out against the defendant. 
The defence has been particularly weak, the counsel for Gen- 
cral Belknap seeming to rely on their claim that the senate 
could only decide the question of jurisdiction affirmatively 
by a two-thirds vote, and the hope that the senators who 
voted nay on the question of law, would vote not guilty on 
the question of fact. The verdict will no doubt have been 
given before this issue of the JouRNAL is delivered to our 
readers. We may, therefore, express our opinion that both 
these positions are entirely untenable. The senate, sitting as 
a court of impeachment, combines the functions of judge and 

»jury The constitution, while creating this court, has not 
required the unanimity of an ordinary jury trial, but has or- 
dained that a two-thirds majority shall be sufficient to sustain 
a conviction. At common law the assent of every juror was 
requisite to a conviction, but it was never supposed that a judg- 
ment could not be set aside or affirmed on account of a divided 
court. It would be absurd to think that the. framers of the 
constitution, while modifying the old rule in regard to jurors, 
should have intended to strengthen it in regard to the judges. 
This being so, a two-thirds majority on the question of juris- 
diction in Belknap’s case is no more requisite than a unani- 
mous judgment of the court of appeals was in Tweed’s case. 
The second argument will deceive nobody who is able to dis- 
tinguish between the relative functions of a judge and a jury, 
and the difference between a question of law and a question 
of fact. 

RiGHT OF A PRISONER TO BE PRESENT DURING TRIAL.— 
Iy the Supreme Court of Ohio in Jones v. The State, to ap- 
pear in 26 Ohio, p. 209, the right of a prisoner to be present 
during the entire trial, not only by his counsel, but in person, 
has been again considered. The defendant was indicted for 
the crime of murder in the first degree, and was afterwards 
found guilty of manslaughter and sentenced to imprisonment 
for two years. On the trial, the case was submitted to the 
jury for their verdict at five o’clock in the evening and the 
defendant was remanded to the jail of the county. At seven 
o’clock next morning the jury returned into court and re- 
quested further instructions on points material to the issue. 
Thereupon, inthe absence of the defendant, who was still con- 
fined in the jail, the court again instructed the jury on the 
points requested, ‘in the tcnor and effect as first charged.” 
Shortly afterwards the jury again returned into court, and in 
presence of the defendant delivered the verdict of guilty as 
above stated, Atthe giving of the last instructions, one of 
defendant’s coumsel was present and made no objection. The 
court was unanimously of opinion, that on the trial of felony 
it is error to proceed, at any stage of the trial, during the en- 
forced absence of the accused, save only in the matter of the 
secret deliberations of the jury, and in the hearing of motions 
after verdict and before judgment. It was the right of the 
plaintiff in error to be present at each and every instruction 
given to the jury@s to the law of the case. This right was 
denied to him by teason of his imprisonment under the order 
of the court; and without enquiry as to the correctness of 
the instruction so given in his absence, it will be presumed 
that he was prejudiced thereby. Nor was the irregularity 
cured by the presence of his counsel at the time the additional 





instruction was given, and his failure to make objections. 
The right of the accused to be present on the trial of such 
case can not be waived by counsel. The judgment was 
therefore reversed and a new trialordered. On this point see 
Sargeant v. The State, 11 Ohio, 472; Rose v. The State, 20 
Ohio, 31; People v. Harrington, 42 Cal. 165, and Benton v- 
The State, 3 Cent. LAw JouRNAL, 255. 


MEMBER EXPELLED FROM BOARD OF TRADE—POWER OF 
CouRT TO RESTORE HIM.—The Chicago Board of Trade is 
organized under a charter granted by the general assembly of 
the state of Illinois. One Thomas Rice, amember of the firm 
of John B. Lyon & Co., grain merchants, was also a member 
of this organization. During the month of August, 1872, 
the firm purchased a quantity of wheat and corn from two 
grain houses of that city, likewise members of the board 
of trade. On the 22nd of August of the same year wheat sud- 
denly declined largely in price. According to the custom of 
the trade, the wheat and corn was deliverable at the seller’s 
option, a portion during the month, and a portion at any 
time during the year. On this decline in price, the sellers, who 
had deposited margins necessary to secure the performance 
of their part of the contract, called on the firm of Lyon & 
Co. to deposit further margins, as they were authorized to 
do by the rules. This the buyers failed to do, and therefore 
the vendors gave notice to Lyon & Co. that the contract must 
be considered as filled at the market price, and demanded 
payment of the difference between the selling and market 
price. The bill for the difference was presented for payment, 
and although its correctness was admitted, it was not paid. 
The vendor thereupon filed a complaint against Lyon & Co. 
with the directors of the board of trade. The members of 
the firm were notified to appear and defend themselves against 
the charges. After several continuances of the case, they ap- 
peared in person and protested against the trial, denying any 
jurisdiction of the directors to try them, and withdrew, de- 
clining to offer evidence or make any defence. The several 
members of the firm were thereupon suspended from the 
privileges of the board, until they should pay the money or 
satisfactorily arrange the claim. Rice immediately filed a 
petition in the Superior Court of Cook county for a writ of 
mandamus to compel the board of trade to restore him to all 
the rights and previleges of membership-tl.: rein. The writ 
was refused and the petitioner appealed to the supreme 
court. 

The supreme court has just delivered an opinion, People 
ex rel. Rice vy. Board of Trade of Chicago, 8 Ch. Leg. News, 337, 
denying the writ. The only question before them was, Had 
relator such an interest or legal right to a membership in the 
board as could be regarded by a court of justice? Though it 
is true that the body is organized under a statutory charter, 
so are churches, Masonic bodies and Odd Fellows, and tem- 
perance lodges ; but no one would imagine that a court would 
take cognizance of a case arising in either of those organiza- 
tions, to compel them to restore to nembership a person sus- 
pended or expelled from the privileges of the organization. 
They being organized by voluntary association, and not for 
the transaction of business, but for the purpose of inculcat- 
ing their precepts and trusts, not for pecuniary gain, but for 
the advancement of morals and for the improvement of their 
members, they are Icft to adopt their constitutions, by-laws 
and regulations for admitting, suspending, or expelling their 
members, This organization is not maintained for the trans- 
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action of business, or for pecuniary gain, but simply to pro- 
mulgate and enforce among its members correct and high 
moral principles in the transaction of business. It is not en- 
gaged in business, but only prescribes rules for the transac- 
tion of business. In the organization of churches and the 
other bodies referred to, each person, on becoming a member, 
expressly or by implication, pledges himself to stand to and 
abide by all rules, edicts and regulations adopted by. the or- 
ganization. And it appears that all persons becoming mem- 
bers of the board of trade do the same thing. And the body 
has the right to make, ordain and establish by-laws, rules 
and regulations for the government of the body and its mem- 
bers in their connection with it. It may be that when a cor- 
poration is created for the purpose of pursuing some pecuni- 
ary business for the acquisition of profits and gains for its 
members as stockholders, and a member is deprived of a right 
or privilege conferred by their charter, that a court would, 
by mandamus, compel the body to admit such member to the 
exercise of his rights. In that case, a member or shareholder 
has such a pecuniary interest as might enable him to be pro- 
tected or be admitted to the exercise of such rights by legal 
process. But courts never interfere to control the enforce- 


ment of the by-laws of merely voluntary associations, created” 


for the advancement of religious, moral and social principles, 
or mercly for amusement. In such organizations they must 
be left to enforce their rules and regulations by such means 
as they may adopt for their government. The board of trade, 
is only a voluntary organization, which their charter fully 
empowers them to govern in such mode as they may deem 
most desirable and proper. They have adopted their by-laws, 
provided a forum for their enforcement, which has acted 
thereunder, and the court will not interfere to control their 
action. In Page v. Board of Trade, 45 Ill. 112, the Supreme 
Court of Illinois proceeded to investigate ‘and decide ques- 
tions arising out of the by-laws of the same corporation. 
But in that case no question was raised as to the power of 
the court to grant the relief sought. The appellant, in the 
case under consideration, having failed to disclose any right 
which entitles him to relief, has no claim to a writ of man- 
damus. , 


HE WHO COMEs INTO Equity MusT CoME WITH CLEAN 
Hanps.—The Supreme Court of the United States, in the case 
of the Mississippi and Missouri Railroad et al. v. Cromwell, 
where the piaintiff had purchased at an execution sale cer- 
tain stock, which had become worthless and was merely kept 
on foot for speculative purposes, has refused to decree the de- 
livery of the stock. The plaintiff had purchased the stock at 
the sheriff's sale on a judgment issued by one Harrison, for fifty 
dollars, on its face value being about thirty thousand dollars. 
The certificates of the stock had been deposited, in June, 1866, 
with The Union Trust Company of New York, in pursuance 
of an agreement, by which the stockholders and bondholders 
of the defendant corporation had arranged for a formal judic- 
ial sale of the railroad under the foreclosure of a mortgage, 
to The Chicago Rock Island and Pacific Railroad Company. 
By this agreement the stockholders consenting and depositing 
their stock as aforesaid were to receive sixteen per cent. of 
the par value thereof, either in money or in the bonds of The 
Chicago Rock Island and Pacific Railroad Company, making 
the amount to be received by the county of Muscatine for its 
stock, about $27,400, with interest from December Ist, 1865. 
The deposit of the stock held by the county under this ar- 
rangement entitled it tothis sum. In this state of things cer- 
tain creditors of the railroad company (including said Harri- 
son) filed a bill in the Circuit Court of the United States for 
the District of Iowa, claiming that the arrangement was a 





fraud on their rights, and that the sixteen per cent. which 
the stockholders had stipulated for, ought to be given up to 
them in payment of their demands, as-far as it would go for 
that purpose. This claim was sustained by the court, and a 
decree to that effect was made in May, 1868, before the. issu- 
ing of Harrison’s execution under which the stock was sold. 
The total amount of the sixteen per cent. reserved to the 
stockholders, after deducting their share of the expenses, was 
$541,000, and the total amount of the claims of creditors to 
which the money was by the said decree appropriated was 
nearly $800,000, more than sufficient to absorb the whole 
of it. 

Mr. Justice Bradley held that as the stock of The Missis- 
sippi and Missouri Railroad Company, by the foreclosure and 
sale of all its property under the mortgage, had become com- 
pletely valueless, if it had not ceased to exist for any purpose 
except the perception of the sixteen per cent. before men- 
tioned ; and as that sixteen per cent. was also entirely ab- 
sorbed and taken away by the outside creditors of the com- 
pany under this decree, the subsequent levy on and sale of 
the stock belonging to Muscatine county was a vain and use- 
less transaction. The property of the company was gone, 
its franchises were gone, the amount which the stockholders 
had arranged to realize was gone, and, consequently the stock 
could have been nothing but an empty name, and the attempt 
to keep it afloat for speculative purposes was not such as should 
recommend it to a court of equity. The parties to such a 
transaction ought at least to be left to their remedies atlaw. A 
court of equity should have no sympathy with any such con- 
trivances to gain a contingent or speculative advantage, if 
any such is to be gained. 

On the other hand, if there is a contingency of obtaining 
the sixteen per cent. appropriated to this stock by the arrange- 
ment made between the two railroad companies (now amount- 
ing to over $32,000,) the case stands on no better grounds to 
recommend it to the special interposition of the court. This 
result can not be attained without in some way depriving the 
county of Muscatine of that sum. If by payment of the 
county bonds, or in any other way, the sixteen per cent. be- 
comes liberated from the decree, the county will be equita- 
bly entitled to the money, unless Cromwell, the appellee, has 
a better equity. To him it will bea windfall, like a prizein a 
lottery. He paid no adequate consideration to entitle him to 
claim it as a matter of equity. If the law gives it to him, 
he should seek his remedy at law. Equity will not lend its 
aid to any such games of hazard. The levy on the stock and 
the formal sale of it, by Harrison, after having with other 
creditors obtained a decree for apprepriating the sixteen per 
cent. due on it, was evidently not done for the honest pur- 
pose of making his debt by the sale, or he would not have al- 
lowed it to be sold for fifty dollars. The object must have 
been to get, by the forms of sale, some ulterior unconscion- 
able advantage by the possession of the stock. The pur- 
chaser, Cromwell, stands in no better position. He comes 
into the court with a very bad grace when he asks it to use 
its extraordinary powers, to put him in possession of thirty 
thousand dollars’ worth of stock for which he paid only fifty 
dollars. The court is not bound to shut its eyes to the evi- 
dent character of the transaction. It will never lend its aid 
to carry out an unconscionable bargain, but. will leave the 
party to his remedy at law. 





Duty of Probate Court to Vacate Probate of Will-— 
The Stewart Will Case. , 

In the Surrogate Court at New York, the application of 
certain alleged relatives of the late A. T. Stewart, to open the 
probate and set aside his will, has been refused. The petition 
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in the case alleged that the petitioner and others were 
collateral relatives and heirs at law of the deceased; that the 
probate and record of the will were not made public at the 
surrogate’s office, but privately on the day of the funeral and 
with unusual haste; that no citation or notice to appear 
was issued and served on petitioners as by law required, and 
that the papers so admitted to probate were not the last will 
and testament of A. T. Stewart, but that they were obtained, 
and theirexecution procured, by circumvention and undue in- 
fluence on the part of Henry Hilton, one of the executors, and 
other persons unknown to the petitioner. The petition, 
therefore, asked that the probate should be set aside, as void. 
Answers were filed by Mrs. Stewart and the executors of 
the will, denying knowledge of any living relatives of the 
deceased, and traversing the allegations as to undue influence. 
The executors and executrix further filed affidavits, showing 
that the testator at the time of his death was extensively en- 
gaged in mercantile affairs and the improvement of large 
amounts of real estate, employing a large number of persons, 
and to save the business from interruption, and the estate 
from loss, it was essential that no cessation in the manage- 
ment of its affairs should take place; and as the surrogate 
could not attend on the following day, proofs were made on 
the evening of the funeral, for convenience. They have con- 
tinued to carry out the plans of the testator in accordance 
with his wishes. The expenditures for that purpose have ex- 
ceeded $250,000, and the other projects mentioned will incur 
an expense of 300,000 more, and may reach half a million. 
That work is continued on the public institution for the ben- 
efit of working women, the completion of which will involve 
an additional expenditure of $350,000; that since testator’s 
death there have been paid and extinguished financial engage- 
ments to the amount of millions of dollars, besides the specific 
legacies named in the wili, and upwards of $200,000 to em- 
ployees, pursuant to testator’s letter to his wife. 

Surrogate Calvin, in his judgment, concluded that it is within 
the power of the court to entertain the petition, but that the 
petitioner does not invoke that power as a legal right, but 
simply addresses himself to the discretion of the court. By 
the term “discretion” is not meant such discretion as for- 
bids a review in cases where that discretion shall be im- 
properly or unlawfully exercised, but such a discretion 
as would justify the granting or denial of the application, 
according to the circumstances and equity of the case. The 
surrogate then proceeded to consider the advantages which 
would enure to the petitioner, and the advantages and 
disadvantages, and damages which would be-imposed upon 
the estate by an opening of the probate. Under the statutes 
and authorities there seems to be no doubt that, at most, the 
probate of the-will is only prima facie evidence, and that 
in any proceeding by the alleged heirs at law of the testator 
to enforce their alleged rights, in respect of the real estate, 
the force of that probate may be attacked. It is clear that 
this court has no power to grant to the petitioners any affir- 
mative relief by which their rights to the real estate in ques- 
tion may be determined. If the probate should be opened, 
would the petitioner be in any better position to enforce his 
alleged claim to the real estate left by the testator than he 
would if the probate remained? He must take proceedings 
in another court by ejectment, or partition, and must there 
show that he is an heir entitled ; and when he has shown that 
the production of the probate would not be even prima facie 
evidence against his right, unless the party interposing the 
probate as an obstacle to the petitioner’s claim could show, 
affirmatively that the petitioner was duly cited onthe pro- 
bate: and if he were so cited, under well-settled authorities, 
in such cases he could attack the validity of the will as though 
it had been proved, 





Taking this into consideration, and likewise the fact that 
acts involving a large amount of property had been performed 
under the directions in the will, and the title to a large amount 
of real estate would be put in doubt by the opening of the 
probate, the surrogate, after criticising in scathing terms “the 
growing irreverent disregard by heirs at law and next of kin 
of the last wills and testaments of those who, by honest in- 
dustry and prudence, may have acquired a moderate compe- 
tence, or an abundance, and who, pursuant to law, have pre- 
sumed to bestow their pittance or their fortune, according to 
their free will,” refused to vacate the probate and dismissed 
the petition. 





Binding. 


en 


DAWSON ET AL. v. LORD OTHO FITZGERALD.* 
English Court of Appeal. 


The defendant cov ted with the plaintiffs, his landlords, to keep so much 
ground-game only as would do no injury to the landlords, and in case he should 
keep such a number as to do injury, to pay a fair and reasonable compensation, 
the amount of such compensation to be referred toarbitration. Held, reversing 
the judgment of the Court of Exchequer, that reference to arbitration was not 
a condition precedent to the defendant’s liability under the covenant. 





This was was an appeal from a decision of the Court of Exchequer in 
an action of covenant, in which the court (Kelly, C. B., and Pigott, B., 
Bramwell, B., rages Pose held the defendant’s plea, setting up an agree- 
ment to refer to arbitration as a defence to the action, to be good. The 
case is reported 22 W. R. 162, where the facts and arguments are stated. 


Kingdon, Q, C., and A. Charles, for the appellants; Manisty, Q. C., 
and R. E. Turner, for the respondents. 

JessEL, M. R.—This isan appeal from a decision of the Court of E«- 
chequer in which two judges, forming the majority, differed from the 
third. . The question we have to decide is, to which judgment we shall 
give our preference. ; 

Now, I take it that the law on the subject is really settled by the high- 
est authority by which we are bound, viz, by the decision of the House 
of Lords. The rule is this, that where there is an argreement to refer to ar- 
bitration, and, either from the nature of the sum to be recovered, it must 
be previously ascertained by the arbitration, or it is expressed that the 
arbitration is a condition precedent, no action can be maintained unless 
the arbitration has taken place. In other words, there are two cases in 
which the arbitration clause can be pleaded successfully: first, where 
the action is only to be brought for a sum to be named by an arbitrator ; 
secondly, where, whatever the form of the covenant, it is agreed that no 
action shall be brought until the award has been made. In those two 
cases, therefore, there can be no action. In all other: cases, that is, 
where there is a covenant to pay damages and also a covenant to refer 
to arbitration, the two things are distinct covenants—what are called 
collateral covenants,—aprd you may sue upon the first covenant to pay 
the damages, leaving the cther party, if he thinks fit, to adopt one of 
two courses. He may either bring in an action for not referring to ar- 
bitration, or he may avail himself of the 11th section of the common 
law procedure act and apply to have the action stayed until the arbi- 
tration has taken place, in which case the judge under that section may 

revent the plaintiff from obtaining the assessment of damages by a jury, 
if the arbitration can really be fairly enforced. 

Now, it is perfectly comprehensible that a lessee may enter into the 
two collateral covenants, relying upon those legislative provisions 
which give him ample protection wherever the arbitration can really go 
on. It is at his option, if he does not like the matter, to go to ajury, to 
upply to a judge to stay the action upon proper terms. Therefore it is not 
irrational or unreasonable to conceive that he enters into the two col- 
lateral covenants. There does not seem to me, therefore, to be any vio- 
lent necessity for reading the words which are contained in this deed 
otherwise than according to their proper legal construction, by which 
there are two covenants and not one. That being so, it appears to me 
the appeal is well founded. It is unnecessary to repeat the reasons 
given by Mr. Baron Bramwell in the court below, in whichI entirely 
concur. I think, therefore, the decision ought to be reversed. 

Lord Co.eripes, C. J.—I also agret® that the decision should be re- 
versed, and substantially for the reasons given by my brother Bramwell 
in the court below; and I do so on the authority of Scott v. Avery, 1 
W. R. 457, 5 H. L. Cas. 811, within the a es of which authority it 
appears to me this case distinctly falls. I find the exact effect of Scott 
v. Avery stated in better mngueg? than I can use in the judgment of Mr. 
Baron Bramwell in Elliott v. The Royal Exchange Assurance Company, 
15 W. R. 908, L. R. 2 Ex. 242, where he says:—“In the argument of 
the case of Scott v. Avery Mr. Manisty and myself were counsel for de- 
fendants. We scarcely cited a case, but laid down a proposition which 
was almost immediately adopted by the judges below and by the House 
of Lords. That proposition was that if two persons, whether in the same 
or a different deed from that which creates the liability, agree to refer 
the matter upon which the liability arises to arbitration, that agreement 


* From the report in 24 Weekly Reporter, 773. 
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does not take away the right of action. But if the original agreement 
is, notsimply to pay asum of money, but that asum of money shall be paid 
if something else happens, and that something else is that a third per- 
son shall settle the amount, then the cause of action does not arise until 
the third person has-so assessed the sum.”” That appears to me to state 
with great clearness the two possible views of the two covenants in this 
ease, and it arg to me, upon the most careful consideration that I 
a 


can give it, that the covenants in the deed before us fall under the 
former branch of the proposition and not under the latter. For these 
reasons, I am of opinion that this judgment must be reversed. 
Po.iock, B.—I am of the same opinion. After the case of Scott v. 
Avery it is quite unnecessary to found that opinion at all upon the ques- 
tion of whether or not the jurisdiction-of the court is ousted, because it 
has been shown, not only by decision, but by the legislation of late years, 
that the same pious reverence is not felt for litigation in open court that 
was felt in olden times. On the contrary, means have been provided 
for referring cases that are fit to be referred. I look upon this, as I do 
upon all questions where parties have entered into an agreement, as a 
question of what was the meaning of the agreement as expressed by the 
words used. Now, it is competent to parties to oust the jurisdiction of 
the courts and for a defendant to compel a plaintiff to refer in two ways. 
One is by taking care that no specific sum shall be arrived at until the 
arbitration has been held. ‘That is one of the grounds of the decision in the 
ease of Scott v.. Avery, House of Lords, where the words were—“The 
sum to be paid by this association to each member for loss or damages 
shall, in the first instance, be ascertained by a committee.”” The princi- 
ple was very well put uP by Mr. Baron Bramwell in the case of Tred- 
wen v. Holman, 10 W. R. 652, 1 H. & C. 72, and in words which seem 
to me to be very applicable to the present case. He says:—‘‘If a 
tenant covenants that he will cultivate the demised land in a husband- 
like manner, and also covenants that if any dispute shall arise in respect 
_thereof, it shall be referred to arbitration, an action may nevertheless 
be maintained: but where the covenant is to pay such damages as shall 
be ascertained a arbitrator, no action will lie until he has ascer- 
tained them.” at, to my mind, is clearly not the fair construction of 
the present covenant. Then there is another mode by which this action 
might have been prevented, namely, by using negative words, making 
the reference to arbitration a condition precedent. No words of that 
kind are used here, and therefore it seems to me the clear, fair, and rea- 
sonable contruction of this covenant is that it is one upon which an ac- 
tion will lie. 


Bankrupt Act of 186'7—Void Transfer of Property. 
STEVENSON ET AL. v. McLAREN ET AL.* 





Supreme Court of Minnesota, June, 1876. 


Hon. James GILFILLAN, Chief Justice. 


“ Joun M. Berry, ) ss 
« FRE. Corners, s 2°48: 


Under § 35 of the Bankrupt Act of 1867, the transfers of property mentioned 
by it are, as against bankrupt proceedings instituted within the prescribed time, 
absolutely void, and the property so transferred may be taken by the marshal 
under a provisional warrant issued in such proceedings. 


The opinion of the court was delivered by GiLFILLan, C. J. 


On the Ist day of November, 1873, the firm of E. Newman & Co., 
merchants, in insolvent circumstances, made to these plaintiffs a transfer 
of their stock in trade, etc., such as, though not void as to creditors 
under the law of the state, is declared fraudulent under the bankrupt 
act. On the {lth December following, a petition for adjudication of 
bankruptcy was filed against them by their creditors, an order to show 
cause issued against them, and also a provisional warrant to this defend- 
ant, McLaren, then marshal of the district, commanding him as such 
marshal to take possession of all the property and effects of the debtors, 
and safely keep the same until the further order of the court. Under 
this warrant he took from the plaintiffs’ possession the property which 
had been transferred to them, and for malt taking they bring this suit. 

The only uestion which we feel called on to devide is, did the war- 
rant justify the marshal in taking property which the alleged bankrupt 
had transferred in fraud of the bankrupt act? We can discover no dif- 
ference in this respect between the provisional and the final warrant. 
Section 35 of the bankrupt act provides that such “sale, assignment, 
transfer, or conveyance, shall be-void, and the assignee may recover the 
property or the value thereof, as assets of the bankrupt.” “The plaintiff 
claims, and it was so decided by the court below, that this provision 
does not make the transfer void, but only voidable at the election of the 
assignee in bankruptcy when he shall bring suit to avoid it and to re- 
cover the property or its value; and that as to every one except the 
assignee bringing suit, even as to the bankrupt court and its officers, other 
than the assignee when enforcing the act, it is good. 

If the act merely gives to the assignee a right of action against a per- 
haps irresponsible transferree of the bankrupt, to recover the property 
or the value of the property transferred in fraud of its provisions, and 
furnishes no means to resist and preserve the property till an assignee 

“may be appcenen, it is much less efficient to prevent frauds upon cred- 
itors than has been generally supposed. 





ne sles a sepaet of this decision we are indebted to Hon. Geo. B. Young, St. 


Pr 











This construction is too narrow. The meaning of the act is that all 
transfers made to defeat its operation shall be absolutely void, so far as 
they might in any manner stand in the way of enforcing its provisions, 
where the proceedings are instituted within the time prescribed. In 
contemplation of the act, property so transferred is, in cases commenced 
within the time, the property of the bankrupt at the time of com- 
mencing the proceedings, as fully as though the fraudulent transfer had 
not been madé; and the title vests at once in the assignee, upon his 
appointment and the assignment to him. 

This view of the act is fully sustained in Bolander v. Gentry, 36 Cal., 
105, and Hanson v. Herrick, 100 Mass. 823; and although we do not 
find any decision of the federal courts directky in point, the same view 
is indicated in Foster v. Hackley & Sons, 2 B. R. 406; In re Hussman, 
2 B. BR. 487; In ve Muller & Brentano, 3 B. R. 86; In re Dexter M. 
Briggs, 8 B. R..157; and, as we think, in the 13th Amended Order 
in Bankruptcy. Judgment modified. 





Insurance Policy—Lex Loci. 
TODD v. STATE INSURANCE CO. OF MISSOURL* 
Philadelphia Common Pleas, June 24, 1876. 
Before Hon. Tuomas R. Extcock, Associate Judge. 


1. Contract—Lex Loci.—A policy of insurance signed by the officers of the 
company in Missouri, but upon condition that it should not be valid unless 
countersigned by the company’s agent in New York city, and there delivered to 
the insured upon payment of the premium, is a contract to be governed by the 
laws of the state of New York. 

2. Indivisibility of Policy.—By the laws of that state the policy is not 
divisible, and a concealment of the existence of an incumbrance upon realty 
also avoids the policy as to personalty, a condition existing therein that such 
concealment was a breach. 


Motion to take off non-suit. 

Opinion by Excock, J. 

The policy of insurance of the company defendant given in evidence 
on the trial purported to be signed by the president and attested by the 
secretary of the company, at the office of the company in the city of 
Hannibal, Missouri. It contained, however, the condition that ‘ this 
policy shall not be valid unless countersigned by the duly authorized 
agent of the company at New York city.” The insurance was effected 
upon property in New Jersey, the premium being paid to the agent in 
New York city, who countersigned and delivered the policy. It covered 
real and personal property. One. of the conditions of insurance was, 
that “if an iavsibrines existed on the insured property, or any por- 
tion thereof, without notice to the company, then the company should 
not be liable for loss or damage under the policy.” 

Upon the trial the plaintiffs’ evidence exhibited the existence of a 
mortgage upon the real estate not made known to the company or its 
agent, and — this ground a non-suit was entered. It is now argued 
in support of the present motion, that the law to govern the contract is 
the law of Missouri, where the policy professes to have been made, and 
that by the law of that state the policy was divisible, that the conceal- 
ment of the existing mortgage wf ten ok x the insurence on the realty, 
and the plaintiffs, in any event, are entitled to recover the insurance on 
the personalty. 

That such an interpretation would be given the policy under the laws 
of Missouri is well settled in Lochner v. Home Insurance Company, 17 
Mo. 247, and Koontz y. Hannibal Insurance Co., 42 Mo. 126. But the 

uestion arises, can this in any sense be regarded as a contract to which 
the laws of Missouri can apply? True, it is signed by the officers of 
the company at Hannibal, but the condition is attached that it shall 
have no validity until countersigned by the agent at New York, where 
the policy was fully executed and delivered. Under the doctrine of Lex 
loci contractus, which determines the validity of the contract, it must 
be governed by the laws of the state in which it is made, the parties 
having no other law in view at the time of the making of the contract. 
This, therefore, is a contract of the corporation in Missouri made in the 
city of New York, and, as is said by Lurd Eldon in May v. Roberts, 3 
Esp. 163, “ the law of the country where the contract arose must govern 
the contract.”” The doctrine has been followed by the Supreme Court 
of the United States in Cox v. United States, 6 Peters, 172; Duncan vy. 
United States, 7 Peters, 435, and numerous other cases in that court; 
and Story on Conflict of Laws, p. 397, lays down the same principle. 

That the powers of the agent, as stipulated in this contract, fixes the 
place of its legal interpretation is well settled in the case of Pomeroy 
v. The Manhattan Life Insurance Company, 40 Ill. 398, where the court 
say: “The instrument sent from New York by the company was in- 
complete, as it was not fully executed, and declared on its face that it 
was void until it should be countersigned and the premium should be 
paid. How an instrument which declares that it is void until other acts 
are performed can be regarded as complete and binding, we are unable 
to comprehend. Had nothing further been done after it came from 
New York, could there have been the slightest pretence that it could 
operate ag a binding contract? We think no one would have so con- 
tended. It was an inchoate, imperfect instrument, lacking essential and 
material acts to complete its binding force as a contract. It in fact and 
in contemplation of law was executed in this state, and is to be governed 
by our laws (Illinois), and not those of New York. 


*From 33 Phil. Legal Intelligencer, 239. 
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‘The some ruling has been made in Kennebec County v. The Augusta 
Insurance Company, 6 Gray, 208; Heebner v. Eagle Insurance Com- 
any, 10 Gray, 181; Daniels v. Hudson River Fire Insurance Company, 
2 Cushing, 416. These cases are directly in point, and have not been 
qualified or doubted by the decisions of the courts of any of the sister 
states. We therefore hold that this is a contract made and to be en- 
forced by the laws of the state of New York.” 

It has been further argued that by the rulings of the courts of New 
York, this contract is subject to the same interpretation it would receive 
in Missouri; that is, that the concealment as to the mortgage on the 
realty would not affect the insurance on the personalty. That such 
could be fairly argued from the cases of Burrill v. Insurance Company, 
1 Edmond’s Select Cases, 233; French v. Insurance Company, 7 Hill, 
122, cited by plaintiffs’ counsel, is without doubt; but these cases are 
directly overruled by Wilson v. The Herkimer County Mutual Insur- 
ance Company, 6 N. Y., 53, where a misstatement of the relative situa- 
tion of the neighboring buildings was held to avoid an insurance also on 
the goods, the court holding that there was no distinction in this respect 
between an insurance upon the building and one upon the merchandise 
contained in it. This directly affirms the ruling in Smith v. The Em- 
pire Insurance Company, 25 Barb. 497, which appears now to be the 
unquestioned law of New York, and determines that, if a policy on real 
and personal property be void as to the realty, by reason of a false war- 
ranty, it is also void as to the personalty. This is also the lawas settled 
by numerous decisions in Maine, Massachusetts, Wisconsin, and also in 
our own state, in Gottsman v. The Pennsylvania Insurance Company, 6 
P. F. Smith, 210, where our Supreme Court held the contract was en- 
tire and not separate. We therefore fail to perceive in the learned and 
ingenious argument of counsel any reason to take off the non-suit. 

The motion to take off non-suit is dismissed. 





Dogs or Men? 
HEISRODT v. HACKETT.* 
Supreme Court of Michigan, June Term, 1876. 


Hon. T. M. Coorry, Chief Justice. 
“J. V. CAMPBELL, 
‘* Tsaac Marston, } Associate Justices. 
“« B. F. Graves, 


1. Dogs are neither “‘ Persons” nor Constables.—A statute permitting 
‘*any person,’’ and requiring police officers, to kill unlicensed dogs, does not 
justify one dog in killing another of his own motion. 

2. Licensed Dogs.—Where a dog is known to be licensed, the loss of his 
collar does not deprive him of the protection of the statute, until a reasonable 
time is allowed his owner to discover the loss and make it good. 


Qpinion of the court by Marston, J. 

The plaintiff in this case was engaged in the business of raising ber- 
ries for market. His profits depended largely upon protecting the ber- 
ries from naughty birds, who, having no moral or conscientious scruples 
or respect for plaintiff’s interests, would sometimes descend, and with- 
out leave or license appropriate the berries to their own use. To prevent 
such highhanded dealings the plaintiff became the owner and possessor of 
asmall, amiable,and intelligent dog, with valuable hunting qualities. This 
dog, when the birds attempted to steal or take the berries, would at once 
warn them of the danger they incurred, and they, upon seeing him ap- 
proach, would immediately withdraw without waiting for the honor of 
a near acquaintance, so that not one of them would get a peck of the 
berries during the whole season. 

This dog had business everywhere around the plaintiff’s premises, in 
watching and protecting them, bolting in and out of all the rat holes, 
catching and killing the occupants if he could, but at the risk of soiling 
or loosing his collars by the operation. 

There was a large, savage and dangerous dog, a cross between a bull 
dog and a mastiff, living near by the plaintiff’s residence. This was a 
dog without an owner; he was permitted to live, and was taken care of 
on defendant’s premises. Upon the 1st day of January, 1875, he went 
out making calls. ‘The same day, plaintiff’s little dog was out attending 
to his duties, pursuing or chasing a flock of snow birds from off plaint- 
iff’s fields and berries, and while engaged in this laudable business, he 
followed the birds across the highway and into the field of a neighbor, 
where it does not appear there were any berries. While there, defend- 
ant’s dog wilfully and maliciously attacked him, and with dangerous 
weapons, to wit, his teeth, so bit and injured the plaintiff's dog that his 
bark was shattered ; he went home in a languishing condition, and lan- 
guishing, upon the same day did die. Plaintiff thereupon sued defend- 
ant to recover damages for the irreparable loss which he had sustained. 

The defendant justified his dog in what he had done, under the stat- 
ute of 1873. Laws 1873, p. 4838. Upon this branch of the case the court 
charged the jury as follows: ‘ By the law of 1873, then in force, the 
owner of dogs was required to have a license running from the Ist of 
April of each year, to the Ist of April of the.following year; and also 
to cause such dog to wear a collar around his neck during the life of the 
license and no longer; and it is made lawful for an person, and also the 
duty of certain officers, to kill any and all dogs going at large and not 
licensed and collared according to the provisions of this act. If you 
find as a matter of fact, that the plaintiff's dog was not licensed and was 


* Reported for this journal by Henry A. Chaney, Esq., of Detroit, Mich. 





not collared within this law, the collar being marked with the name of 
the owner and number of the license, he could not recover the value of 
his dog, even if killed by the defendant’s dog, provided his dog was runs 
ning atlarge. He could not be considered running at large if he was on 
his owner’s premises. But if you find the plaintiff's dog was at large, 
outside the plaintiff’s premises, plaintiff can not recover, even if his dog 
was killed by the defendant’s dog.” 

Plaintiff, by his counsel, then asked said judge to charge the 
jury that if they find the dog had been properly licensed and a proper 
collar had been placed upon his neck, and by accident the collar had 
been lost off of the dog’s neck, and the plaintiff had had no opportunity 
to replace it, between the time of its loss and the killing of the dog, that 
the plaintiff was equally protected by the law as if the dog had the col- 
laron. But the said judge refused to so instruct said jury, to which re- 
fusal and ruling of said court the plaintiff, by his counsel, did then and 
there except. 

The statute referred to required the owners of dogs to procure a li- 
cense therefor, and to cause the dog to wear a collar around its neck, and 
provided that any one keeping a dog contrary to the provisions of the 
act should be liable tu a penalty. The 6th section of that act reads as 
follows: ‘‘ Any person may, and it shall be the duty of every police offi- 
cer and constable of any township or city to kill any and al! dogs going 
at large, and not licensed and collared according to the provisions of this 
act, and such officers shall be entitled to receive from the township or 
city treasury, fifty cents for each dog, etc., killed by them.” Defendant 
claimed that his dog, in killing plaintiff's dog, acted under this sec- 
tion. 

In does not clearly appear from the record what the particular part of 
this section defendant’s dog was, or claimed to be, acting under, when 
he committed the deadly act. He seems to have considered it his duty 
to kill the plaintiff's dog. Yet it is not clear from the record, and I am 
not satisfied we have any right to presume that he, defendant’s dog, was 
either de jure or de facto a police officer or constable, andif he held 
neither of these positions at the time, then clearly it was not his duty to 
act in so summary and severe a manner. Neither does it appear that 
defendant’s dog ever applied to the township or city treasury and re- 
ceived therefrom the compensation to which such officers are entitled in 
like cases, so that it can not be said the proper public authorities ever, 
by paying him, ratified the act. We are satisfied he does not come un- 
der the other clause which permits “‘ any person” to kill such animals, 
and shall therefore dismiss that branch of the case from further consid- 
eration. 

Neither are we satisfied that defendant’s dog had sufficient intelligence 
or discretion to act in an official capacity in such cases. As an officer, 
if he claimed toact in that capacity, he only had the right to kill plaint- 
iff’s dog in case he found him “ going at large, not licensed and collared” 
according to the act. Now whether defendant’s dog had examined the 
records and ascertained from such examination that plaintiff's dog was 
not licensed, or whether he stopped and deliberately examined plaintiff's 
dog to see if he had a collar on, does not appear. Nor does it clearly 
appear that he killed him for the sole reason that he was not licensed 
and collared. Yet he had no right to kill him for any other reason. 
The intention, therefore, with which he committed the act became mate- 
rial. The plaintiff’s dog may not have had any collar on, and yet if defend- 
ant’s dog did not kill him, because in not wearing a collar he was violat- 
ing the provisions of the act, but because of some spite or malice enter- 
tained towards him, then it is clear he could not afterwards come in 
and justify under this statute. If, for the sole reason that plaintiff's dog 
was not licensed or collared, defendant’s dog, in the performance of his 
official duty, killed him, then, were it not for other considerations, his 
owner or possessor might be held notliable. If, however, there was not 
that coolness and deliberation which the law would require, but the act 
was prompted by or sprang from a wicked, depraved and malignant 
disposition, then the act could not be justified. 

lackstone, in speaking of justificable homicide, in carrying out the 
judgment of a court, says: ** Also, such judgment, when legal, must be 
executed by the proper officer, or his appointed deputy, for no one else 
is required by law to do it, which requisition it is that justifies the hom- 
icide. If another person doth it of his own head, it is held to be mur- 
der, even though it be the judge himself. It must farther be executed 
servato juris ordine; it must pursue the sentence of the court. If an 
officer beheads one who is adjudged to be hanged, or vice versa, it is 
murder, for he is merely ministerial, and cgaly lecttage when he acts un- 
der the authority and compulsion of the law, but if a sheriff changes 
one kind of death foranother, he then acts by his own authority which 
extends not to the commission of homicide, and besides, this license 
might occasion a very gross abuse of his power.” 4 Blackstone, 178. It 
is very clear, therefore, from the high authority quoted, that all such 
highly penal provisions of the law must be strictly construed; that 
where a statute authorizes a particular officer to perform an act, 
another can not do it and justify under the authority given; that where 
an officer or a person is under certain circumstances given authority to 
take life, a deg can not of his own head, do the act and afterwards his 
owner say, ‘‘ Because an officer under the circumstances could have done 
the act, my dog had like authority.” See also, Bishop v. Fahay, 15 
Gray, 61; Kerr v. Leaver, 11 Allen, 151. 

It is also a circumstance to be noted that there is nothing in the case 
tending to show that defendant’s dog was licensed and had on a collar at 
the time he committed the act. If not, he was equally in the wrong and 
liable to be killed, and we do not see what right he had to punish others 
no more guilty than he was himself. 

Nor do we think that the owner, in any case, would be eetresee from 
recovering if his dog was licensed and he had kept a collar upon him, 
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in a case where the collar, without his knowledge, in some way, either 
accidentally or otherwise, got off, until at least a reasonable time there- 
after had elapsed to enable him to discover the fact and replace it. It 
will be noticed that while the statute requires the dog to wear a col- 
lar, it does not prescribe the kind. If the plaintiff had put a wee col- 
lar upon his dog, experience teaches us that it would become soiled, and 
that frequent changes would become absolutely necessary. If, under 
such circumstances, plaintiff had taken off the old, in order to put ona 
clean collar, and while in the act defendant’s dog, standing by and see- 
ing the old collar taken off, could he, at once, before plaintiff had time 
to replace it; bounce upon and kill plaintiff's dog ? e think not. Or 
if plaintiff's dog, in the pursuit of rats had torn or destroyed his collar, 
could the defendant’s dog, poy for such an opportunity, take ad- 
vantage of the circumstance and kill him, before his owner had an op- 
portunity to discover the fact, and replace it? We are of opinion that 
no such severe and deadly construction can be given the statute. 

We have deliberately and gravely considered these important ques- 
tions, and are satisfied that the court erred in giving and refusing the 
are above quoted. Judgment reversed with costs, and a new trial 
orde 





Discharge of Surety. 
MAGEE v. MANHATTAN LIFE INS. CO. 
Supreme Court of the United States, October Term, 1875. 


In an action on the bond of an insurance agent, conditioned for the agent’s 
poy ing over to the company all moneys belonging to it which he should receive, 

e defendant pleaded that the company had concealed from him the fact that 
the agent was at the time indebted to the company, and that the company also 
required an agreement by the nt, that all his commissions should be applied 
to Up! said indebtedness; and that if he had been informed of the indebtedness 
an : ad agreement, he would not have signed the bond, Held, that the plea 
was . 


In error to the Circuit Court of the United States for the Southern 
District of Alabama. 
Mr. Justice Swayne delivered the opinion of the court. 


The defendant in error sued the plaintiffs in error upon a bond which 
recited that Henry Voorhes had been appointed an agent of the insur- 
ance company, and was conditioned for 48 paying over to the company 
all moneys belonging to it which he should receive. 

The breach alleged was that he had received such moneys which he 
had failed to pay over. 

The defendants pleaded three pleas : 

(1.) That Voorhes had paid over all moneys belonging to the company 
which he received after the execution of the bend. 

(2.) That at the time of the execution of the bond, Voorhes, as such 
agent, was indebted to the company, and that there was an agreement 
between him and the company that all moneys received by Voorhes 
should be credited upon this indebtedness; that these facts were con- 
cealed from the defendants, and that all the moneys so received were so 
credited. 

(3.) That the plaintiffs required the giving of this bond as a condition 
on which only they would retain Voorhes in their employment as such 
agent ; that they required further, an agreement by Voorhes that all his 
commissions thereafter earned should be applied to his past indebtedness 
to the company; that they were so a Pp ied; that the defendants were 
ignorant of the indebtedness and of this agreement; that if they had 
been informed of them they would not have executed the bond, and that 
the agreement as to the commissions and its execution were a fraud on 
them, and that the bond as to them was thereby avoided. 

The third plea was demurred to, and the demurrer was sustained. 
Issue was taken upon the first and second pleas. The jury found for the 
plaintiff, and the court gave judgment accordingly. 

The only question presented for our determination is as to the suffi- 
ciency of the third plea. The demurrer admits the substantial facts 
which the plea avers. Do the agreement as to the commissions and 
the circumstances that it was unknown to the sureties and not commu- 
nicated to them by the company, exonerate the sureties from liability 
upon the bond ? 

A surety is “‘a favored debtor.” His rights are zealously guarded 
both at law and in equity. The slightest fraud on the part of the credi- 
tor, touching the contract, annuls it: Any alteration after it is made; 
though beneficial to the surety, has the same effect. His contract ex- 
actly as made is the measure of his liability, and if the case against him 
be not clearly within it, he is entitled to go acquit. Ludlow v. Symonds, 
2 Caine’s Cases, 1; Miller v. Stewart, 9 Wheat. 681. But there is a 
duty incumbent on him. He must not rest supine, close his eyes and 
fail to seek important information within his reach. If he does this, 
and a loss occurs, he can not, in the absence of fraud on the part of the 
creditor, set up as a defence facts then first learned which he ought to 
have known and considered before entering into the contract. Kerr on 
Fraud and Mistake, 96. Vigilantibus et non dormentibus jura subveniunt. 
Where one of two innocent parties must lose, and one of them is in 
fault, the law throws the burden of the loss upon him. Hearne v. Nich- 
ols, 1 Salk. 289. It may be well, before examining the question arising 
upon the plea, to advert to some of the points bearing upon the subject, 
which have been adjudged in authoritative cases. A fraudulent con- 
cealment is the suppression of something which the Fee A is bound to 
disclose. Kerr, sup. 95. To constitute fraud, the intent to deceive 


must clearly appear. Spofford v. Néwson, 9 Iredell (Law), 507. The 








concealment must be willful aiid intentional. De Gol. on Guar. and 
Sur. 366. 

The test is, whether one of the parties knowingly suffered ihe other to 
deal under a delusion. 2 Kent’s Com. (Comst. Ed.), 643. The mere re- 
lation of principal and surety does not require the voluntary disclosure 
of all the material facts in all cases. The same rule as to disclosures 
does not apply in eases of principal and surety as in cases of insurance 


on ships or lives: North Brit. Ins. Co. v. Loyd, 10 Exch. 533. In this 
ease a former gtinrantor was discharged and others taken in his place. 
The fact of the prior guaranty was not disclosed. The subsequent guar- 
antors made no enquiry and they were held to be liable. If the surety 
desires information, he must ask for it. The creditor is not bound to 
volunteer it. An undisclosed prior debt will not affect the validity of 
the contract. Hamilton v. Watson, 12 Clarke & F. 119. If the credi- 
tor be applied to he must make a full and frank communication. De 
Golyar, sup. 367. One took a note from another whom he knew to be 
insolvent and did not disclose that fact to a person who became surety. 
It was held that the surety was bound and that the payee had a right to 
resume he was aware of the insolvency of the principal. Ham v. 
xreve, 34 Ind. 18. 

To render the general allegation of concealment sufficient in a plead- 
ing it is necessary also to aver that the creditor either procured the sure- 
ty 8 signature or was present when the instrument was executed, and 
then misrepresented or concealed essential facts which should have been 
disclosed, otherwise the allegation of fraud is only the pleader’s deduc- 
tion. Burks v. Wonterlein, 6 Bush. 24. In this case the court said : 
‘The principal may have presented her”’ (the payée) “the note, signed 
in her absence, when she could have made no communication to the 
surety and could therefore have been guilty of neither misrepresentation 
nor concealment, and the general allegation of concealment does not 
negative the idea of her absence.’’ Ibid. In such circumstances the 
creditor is under obligation, legal or moral, to search for the surety and 
warn him of the danger of the step he is about to take No case has 
o~? so far as to require this to be done. Wryethes v. Labouchere, 3 

e Gex. & J. 609. The creditor is not bound to inform the intended 
surety of matters affecting the credit of the debtor, or of any circum- 
stances unconnected with the transactions in which he is about to en- 
gage. Ibid. 

t appears by the record in this case that the plaintiff was a corpora- 
tion of the city of New York, that Voorhes was the agent of the com- 
pany at Mobile, in the state of Alabama, and that parties to the bond 
were all of that city. The plea does not set forth any of the circum- 
stances attending the execution and delivery of the bond. It does not 
aver that there was any misrepresentation, anything fraudulently kept 
back, or any opportunity to make disclosures on the part of the com- 

any, or any enquiry by the sureties, before the bond was delivered. 
Nor is it averred that the company was aware that the sureties were ig- 
norant of the facts complained of. It is, perhaps, to be inferred from 
the plea that the fact was—as the record aside from the plea shows it to 
have been—that the bond was executed at Mobile and sent by Voorhes 
by mail to the company in New York. If this were so, the company 
upon receiving it was under no obligation to make any communication 
to the sureties. The validity of the bond could not depend upon their 
doing so. The company had a right to presume that the sureties knew 
all they desired to know and were content to give the instrument with- 
out further information from any source. nder these circumstances, 
it was too late after the breach occurred to set up this defence. 

There is another objection to the plea. There was nothing fraudulent 
in the agreement. The obligation of the agent was simply to pay over 
the money of the company which he should receive. This the sureties 
guaranteed that he would do. To do it was a matter of common hon- 
esty ; not to do it was a fraud. The agreement of the agent to apply 
money belonging to him derived from any source in payment of a pre- 
existing debt to the company had no such connection with what the 
sureties stipulated for as gave them a right to be informed on the sub- 
ject, except in answer to enquiries they might have made. They made 
none, and there was no obligation on the part of the company to volun- 
teer the disclosure. 

On both these grounds the plea was bad, and the demurrer was pro- 


perly sustained. 
e judgment of the circuit court is affirmed. 





Patent Law—Decision of Commissioner not Final— 
What Combinations are Patentable. 


RECKENDORFER v. FABER. 
Supreme Court of the United States, October Term, 1875. 


1. Decision of Commissioner of Patents.—The decision of the commis- 
sioner on the question of inveation, its utility and importance, is not conclu- 
sive. The allowance and issuance of a patent by him creates a prima facie 
right only, and upon all the questions involved therein, the validity of the patent 
is subject to examination by the courts. 

2. What is a Patentable Combination.—A combination of elements to 
be patentable must involve more than convenience and utility—there must be a 
new result produced by the union. Hence, a combination consisting of a lead- 

ncil and piece of rubber attached for erasing purposes does not constitute.an 

nvention within this rule. 


Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
Mr. Justice Hunt delivered the opinion of the court, 
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This is an appeal from adecree of the United States Circuit Court for 
the Southern District of New York, dismissing the bill of complaint, 
which was filed to restrain the infringement by the respondent of certain 
letters-patent, and for an accounting and damages. 

These patents relate to the manufacture of combined pencils and era- 
sers. 

1. The first was granted to Hymen L. Lipman, March 30, 1858, and 
was extended for a further term of seven years from the 30th of March, 
1872. 

The material parts of the specification are as follows : 

‘‘T make a lead-pencil in the usual manner, reserving about one-fourth 
of the length, in which I make a groove of suitable size, A, and insert in 
this groove a piece of prepared india-rubber (or other erasive substance) 
secured to said pencil By ores glued at one edge; the pencil is then fin- 
ished in the usual manner, so that on cutting one end thereof you have 
the lead, B, and on cutting at the other ond you expose a small piece 
of india-rubber, C, ready for use, and particularly valuable for remov- 
ing or erasing lines, figures, etc., and not subject to be soiled or mislaid 
on the table or desk. 

“Tn making mathematical, architectural, and many other kinds of 
drawings, in which the lines are very near each other, the eraser is par- 
ticularly useful, as it may be sharpened to a point to erase any marks 
between the lines; and should the point of the rubber become soiled or 
inoperative from any cause, such cause is easily removed by a renewed 
sharpening, as in the ordinary lead-pencil.”’ 

The claim is as follows: 

‘IT do not claim the use of a lead-pencil with a piece of india-rubber, 
orother erasing material, attached at one end for the fear a of erasing 
marks; but what I do claim as my invention, and desire to secure by 
letters-patent, is the combination of the lead and india-rubber, or other 
erasing substance, in the holder of a drawing-pencil, the whole being 
constructed and arranged substantially in the manner and for the pur- 
poses set forth.” 

The drawings forming part of the specification exhibit a continuous 
sheath of uniform size, with interior grooves of different sizes: the eraser 
groove being larger than the lead groove. 

2. The second patent is for an improvement upon the invention of Lip- 
man, and was granted to Joseph Reckendorfer, the complainant, the 4th 
of November, 1862, and reissued on the 1st of March, 1872. 

The material parts of the specification are as follows: 

‘* My invention is intended to provide a means whereby articles of 
greater size or diameter than the lead may be securely held in the head 
of a pees of otherwise ordinary or suitable construction, without mak- 
ing the body of the pencil cumbrous or inconvenient. To this end my 
invention consists : 

“* First.—Of a pencil composed of a wooden sheath and lead core, 
having one end of the sheath enlarged and recessed to constitute a re- 
ceptacle for an eraser or other similar article, as hereinafter stated. 

** Second.—Of a pencil, the wooden case of which gradually tapers 
from the enlarged and recessed head towards its opposite end for the 
whole or a portion of the length, as hereinafter set forth. 

“The receptacle for the eraser or other article is formed in the head, 
without too much weakening the wood, owing to the form of the sheath, 
while for the same reason the end of the pencil which contains the ordi- 
nary lead is not cumbrous nor clumsy, but can be readily held between 
the fingers, just as an ordinary pencil is.” 

Having thus described his invention, Reckendorfer claims— 

‘‘1st.—A pencil composed of a wooden sheath and lead core, having 
one end of the sheath enlarged and recessed to constitute a receptacle 
for an eraser, or other similar article, as shown and set forth. 

“«2d.—A pencil, the wooden case of which gradually tapers from its 
enlarged and recessed head towards its opposite end for the whole or a 
portion of its length, substantially as shown and described.” 

The points we propose here to discuss are two: 

First. Is the article patented by the plaintiff and his assignor, and for 
the infringement of which patents this action is brought, a patentable 
invention within the laws of the United States ? 

Second. Is it within the power of the courts to examine and determine 
this question, or is the decision of the commissioner of patents when, by 
issuing a patent, he decides that the invention is patentable, final and 
conclusive on the point? 

The plaintiff contends that the decision of the commissioner is conclu- 
sive upon the point of invention, and that the question, as distinct from 
that of want of novelty, is one not open to the judgment of the court. 
In the natural order of things, this question is the first one to be exam- 
ined. For if it shall appear that the contention of the plaintiff is cor- 
rect in this respect, the question in regard to the patentability of the in- 
strument now before us will not arise. The point will have been decided 
for us, and by a controlling authority. 

The “act to revise, consolidate, and amend the statutes relating to 
patents and copyrights,” passed July 4, 1836, (5 U. S. Stats. 118,) is the 
act regulating this case. 

By the 6th section thereof itis enacted “that any person having in- 
vented or devised any new and useful art, machine, manufacture, or 
composition of matter not known or used by others before his invention 
or discovery thereof, and not at the time of his application for a patent 
in public use, or on sale, with his consent or allowance as the inventor or 
discoverer, and shall desire to obtain an exclusive property therein, may 
make application in writing to the commissioner, expressing such desire, 
and the commissioner, on due proceedings had, may grant a patent there- 
for. * * He shall make oath that he believes himself to be the first 
inventor or discoverer thereof, and that he does not know or believe that 
the same has ever before been used.” 





Looking at this section alone, it may be safely said no one is entitled 
to a patent unless (1) he has discovered or invented an art, machine, or 
manufacture, (2) which art, machine, or manufacture is new, (3) which 
is also useful, (4) which is not known or patented as therein mentioned. 
It is not sufficient that it is alleged, or supposed, or even adjudged by 
some officer to possess these requisites. It must in fact possess them, and 
that it does possess them the claimant must be prepared to establish in 
the mode in which all other claims are established to wit, before the 
judicial tribunals of the country. 

The 7th section of the act (p. 120) provides that on the filing of any 
such application, etc., and the payment of the duty required by law, the 
commissioner shall make, or cause to be made, an examination of the 
alleged no invention or discovery, and if on such examination it shall 
not appear to the commissioner that the same has been invented or dis- 
cover by any other person in this country prior to the alleged discovery, 
or patented or described in any foreign publication, or been in public 
use or on sale with the consent of the applicant, and if he shall be of 
the opinion that the same is sufficiently useful and important, the com- 
missioner shall issue a patent therefor. 

Before the commissioner is authorized to issue a patent, it must appear 
to him that the claimant is justly entitled to a patent, i. ¢., that his art, 
machine, or manufacture possesses all the qualities before mentioned. 
The commissioner must also be satisfied that if it possesses these quali- 
ties it is sufficiently useful and sufficiently important to justify him in 
prea. it with the prima facie respect arising from the governmental 
approval. These restrictions are wise and prudent, are intended to se- 
cure at least a probable advantage to those who deal with the favorites 
of the government, for they may justly be so termed who receive the ex- 
clusive right of making, or using, or vending particular arts or improve- 
ments. 

It is nowhere declared in the statute that the decision of the commis- 
sioner as to the extent of the utility or importance of the improvement 
shall be conclusive upon that point, but in the section just quoted, it is 
placed in the same category with the want of novelty and the other re- 
yaa of the statute, and it is expressly conceded by the appellant that 
the judgment of the commissioner on the question of novelty is not con- 
clusive, but that the point is open to examination. On that subject 
the practice of the courts is uniform in holding it to be subject to en- 

uiry. 

The plaintiff's counsel, in his brief, puts his argument in this form: 
‘‘The commissioner, then, passes on these questions: 1. Did the appli- 
cant himself make the invention? This question is settled by his 
oath.” This is true to the extent and for the purpos¢ of issuing a pat- 
ent, and to this extent only. When the patentee seeks to enforce his 
patent, he is liable to be defeated by proof that he did not make the in- 
vention. The judgment of the commissioner does not protect him 
against the effect of such evidence. ‘2’ (The counsel says) “was the 
invention new? This question is solved by the examination required b 
the act.” To the same extent only. The defence of want of novelty is 
set up every day in the courts, and is determined by the court or the 
jury as a question of fact upon the evidence adduced, and not upon the 
certificate of the commissioner. “3” (The counsel says again) “is the 
invention sufficiently useful andimportant? This the commissioner set- 
tled for himself by the use of his own judgment. It is a question of 
official judgment.” These questions are all questions of official jud 
ment, and are all settled by the judgment of the commissioner. His 
judgment goes to the same extent upon each question. He determines 
and decides for the purpose of issuing or refusing a patent. When the 
patent is sought to be enforced, the questions, and each of them, are 
open to judicial examination. We see many reasons why all the ques- 
tions of invention, novelty, and prior use should be open to examination 
in each ease, and such we believe to be the course of the authorities and 
practice of the courts. 

A reference to some of the most recent cases, and to those decided by 
this court, will be sufficient, A review of all the cases in this court an 
the various circuit courts where this question has been alluded to will 
not be profitable. 

In Hotchkiss v. Greenwood, 11 How. 248, a patent had been granted 
fora ‘‘new and useful improvement in making door and other knobs, 
of all kinds of clay used in pottery and of ee? by having the 
cavity in which the screw or shank is inserted, by which they are fast- 
ened, largest at the bottom of its depth in form of a dovetail, and a 
screw formed therein by pouring in metal in a fused state. The precise 
question argued in this court and decided, was of the patentability of 
this invention, and it was held not to be patentable. The only thing 
claimed as new was the substitution of a knob made of clay or porcelain 
for one made of wood. This it was said might be cheaper or better, but 
it was not the subject of a patent. The counsel of the defendants, in 
their points, there say: ‘ The court now is called upon to decide whether 
this patent can be sustained for applying a well known material to a use 
to which it had not before been applied, without any new mode of using 
the material or any new mode of manufacturing the article sought to be 
covered by the patent.” Mr. Justice Nelson delivered the opinion of 
the court to the effect already stated. Mr. Justice Woodbury dissented, 
not upon the question of the power of the court to pass upon the validity 
of the patent, but rather in regard to the manner in which the facts were 
submitted to the jury. 

In Stimpson v. Hardman, 10 Wall. 117, it was decided that the 
engraving or stamping of the figure upon the surface of a roller for 
pebbling leather by pressure, where the use previously had been of a 
smooth roller, required no invention, that it was a change involving 
mechanical skill merely and not patentable. Mr. Justice Clifford dis- 
sented from the majority of the court, but expressly says that the ques- 
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tion of were is for the decision of the jury and not for the court, 
upon the bills of exceptions, The majority of the court held thatthe 

question could be considered upon a bill of exceptions, and no one 

=" that the decision of the commissioner concluded the ques- 
jon. 

In Hailes v. Van Wormer, 20 Wall. 353, the question of the patenta- 
bility of certain improvements in stoves was largely discussed in this 
court upon appeal from the Circuit Court of the Northern District of 
New York. It was held that if a new combination produces new and 
useful results, it is patentable, though all the constituents of the combi- 
nation were known and in use previous to the combination. 
results must be the product of the combination, not a mere aggregate 
of several results, each the complete product of one of the combined 
elements. It was held that the facts there present did not create a com- 
pliance with this ~ le, and the judgment, that the plaintiff’s bill be 
dismissed, was a ars 

In Rubber Tip Pencil Co. v. Howard, 20 Wall. 498, the same prin- 
— was affirmed. In delivering the opinion the Chief Justice says: 
“The question which naturally presents itself for consideration at the 
outset of this enquiry is, whether the new article of manufacture claimed 
as an invention was patentable as such. If not, there is an end of the 
case and we need not go farther. He makes a careful examination of 
the claim and concludes that there is nothing patentable in the character 
of the invention. The decree of the court se dismissing the bill was 
unanimously affirmed upon that ground. 

In Smith v. Nichols, 21 Wallace, 115, an elaborate opinion to this 
same effect was delivered by Mr. Justice Swayne, and concurred in 
unanimously by the court. The only question discussed is the patenta- 
bility of the invention. 

Hicks v. Kelsey, 18 Wall. 670, is a similar case. To this rule 
the case of Lyman v. Osborne, 11 Wall. 516, cited by the defendant, 
is no exception. The remarks there made are chiefly upon the subject 
of reissues, and are in accordance with the principles above set forth. 
Even as to reissues their conclusiveness is limited to questions of fact, 
and is accompanied by the statement that they are re-examinable in 
court when it is a upon the face of the patent that the commis- 
sioner has exceeded his authority, or there is such a repugnance between 
the old and the new patent that it must be held as a matter of legal con- 
struction that the new patent is not for the same invention as that em- 
braced and secured in the original patent. p. 543-4. 

We do not attach much significance to the fact that the 15th section 
of the act of 1836 allows the defendant to plead the general issue, and 
to give in evidence upon thirty days’ notice specia! matter tending to 
prove the various mutters therein referred to. The statute in that re- 
spect was intended to crente an easy system of pleading, and to relieve 
from any donbt the admissibility in that form of the defences specified. 
The argument that because permission is given to prove under the gene- 
ral issue that the specification does not contain the whole truth, or that 
it intentionally and deceitfully contains too much, or that the patentee 
was not the first discoverer, or that it had been in prior use, it follows 
that proof that there is no invention or discovery at ali, or that the in- 
vention has no importance, can not be made, is quite unsound. Proof 
that there is no invention or discovery strikes at the root of the whole 
claim. The patent is based on an affirmative fact, of which this is the 
direct negative. It needed no statute to aid or justify this defence. It 
is provable when it exists under any general denial, like the fact of not 
guilty or non-assumpsit in cases where guilt or a promise is first to be 
established. 

Upon the proposition that the decision of the commissioner on the 

uestion of invention, its utility and importance, is conclusive, and that 
the same is not open to examination in the courts, we are unanimously 
of the opinion that the proposition is unsound, His decision in the al- 
lowance and issuance of a patent creates a prima facie right only, and 
upon all the questions involved therein, the validity of the patent is sub- 
ject to an examination by the courts. 

2. We come, then, to the question, does the article patented by Lip- 
man and improved by Reckendorfer involve an invention, or is it a pro- 
duct.of mechanical skill or a construction of convenience only. 

The article presented is for the performance of mechanical operations, 
to produce mechanical results, and is a mechanical instrument as much 
as a brush, a pen, a stamp, a knife, a file, ora screw. Whether it is styled 
a manufacture, a tool, or a machine, it is an instrument intended to pro- 
duce a useful mechanical result, and the question presents itself, does it 
oy any new device, or any combination of devices producing a new 
resu 

In the first place, what is not claimed by the specification of Lipman 
is to be observed. “I do not claim (he says) the use of a lead-pencil 
with a piece of rubber attached at one end.” Of course he does not claim 
a lead-pencil as his invention, nor the use of a strip of India rubber for 
erasure. Each of these articles had been in long and general use. But 
he claims as his invention “the combination of the lead and India rubber 
in the holder of a drawing pencil,” in the manner set forth. There is 
nothing peculiar in the manner set forth. The claim is simply of the 
combination of the lead and India rubber in the holder of a drawing 
pencil; in other words, the use of an ordinary lead-pencil, in one end of 
which, and for about one-fourth of its length, is inserted a strip of India 
rubber, glued to one side of the pencil. e pencil is to be made in the 
“usual manner ;”’ i. ¢., he takes an ordinary lead-pencil, and in this he makes 
“a groove of suitable size,” giving no idea of what he deems a suitable 
size, and in this groove he inserts a piece cf prepared India rubber, 
which is glued to one edge of the pencil. “The pencil is then finished 
ii the usual manner, so that in cutting one end thereof you have the lead 
B, and on cutting the other end you expose a small piece of India rubber 
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C, ready for use.” It is evident that this manner of making or applying 
the instrument gives no aid to the patent. It must rest where the pat- 
entee claims to place it, that is, on the combination. 

This combination consists only of the application of a piece of rubber 
to one end of the same piece of wood which makes a lead-pencil. It is 
as if a patent should be granted for an article or a manufacture, as the 
patentee prefers to term it, consisting of a stick twelve inches long, on 
one end of which is an ordinary hammer, and on the other end is a 
screw-driver or a tack-drawer, or, what you will see in use in every re- 
tail shop, a lead-pencil, on one end of which is a steel - It is the 
case of a garden rake, on the handle end of which should be placed a 
hoe, or on the other side of the same end of which should be placed a 
hoe. In all these cases there might be the advantage of carrying about 
one instrument instead of two, or of avoiding the liability to loss or mis- 
aren ted separate tools. The instruments placed upon the same rod 
might be more convenient for use than when used separately. Each, 
however, continues to perform its own duty and nothing else. No effect 
is produced. No result follows from the joint use of the two. 

A handle in common, a juint handle, does not create a new or com- 
bined operation. The handle for the pencil does not create or aid the 
handle for the eraser. The handle for the eraser does not create or aid 
the handle for the pencil. Each has and each requires a handle the 
same as it had and required, without reference to what is at the other 
end of the instrument, and the operation of the handle of and for each 
is precisely the same whether the new article is or is not at the other 
end of it. In this and the cases supposed, you have but a rake, a hoe, 
a hammer, a pencil, or an eraser, when you are done. The law requires 
more than a change of form, or juxtaposition of parts, or of the exter- 
nal arrangement of things, or of the order in which they are used, to 
give patentability. Curtis on Pat. 3 50; Hailes v. Van Wormer, 20 
Wall. 353. A double use is not patentable, nor does its cheapness 
make it so. Curtis, 22 56, 73. An instrument or manufacture which is 
the result of mechanical skill merely is not patentable. Mechanical 
skill is one thing. Invention is a different thing. Perfection of work- 
manship, however much it may increase the convenience, extend the 
use, or diminish expense, is not patentable. The distinction between 
mechanical skill, with its conveniences and advantages and inventive 
genius, is recognized in all the cases. Rubber Tip Pencil Co. v. Howard, 
and other cases, sup.; Curtis, 3 72, b. 

The combination to be patentable must pruduce a different force or 
effect, or result in the combined forces or processes, from that given by 
their separate parts. There must be a new result produced by their 
union. If not so, it is only an aggregation of separate elements. An 
instance and illustration is found in the discovery that by the use of sul- 
phur mixed with India rubber the rubber could be vulcanized, and that 
without this agent the rubber could not be vulcanized. The combipa- 
tion of the two produced a result or an article entirely different from 
that before in use. Another illustration may be found in the frame in 
a saw-mill which advances the log regularly to meet the saw, and the 
saw which saws the log; the two co-operate and are simultaneous in their 
joint action of sawing through the whole log; or in the sewing machine, 
where one part udvances the cloth and another part forms the stitches, 
the action being simultaneous in carrying on a continuous sewing. A 
stem-winding watch key is another instance. The office of the stem is 
to hold the watch or hang the chain tothe watch. The office of the key 
is to wind it. When the stem is made the key the joint duty of holding 
the chain and winding the watch is performed by the same instrument. 
A double effect is produced or a double duty performed by the combined 
result. In these and numerous like cases the parts co-operate in pro- 
ducing the final effect, sometimes simultaneously, sometimes succes- 
sively. The result comes from the combined effect of the several parts, 
not simply from the separate action of each, and is, therefore, patertable. 

In the cases we are considering the parts claimed to make a combi- 
nation are distinct and disconnected. There is no new result not only, 
but there is no joint operation. When the lead is used it performs the 
same operation and in the same manner as it would do if there were no 
rubber at the other end of the pencil. When the rubber is used it is 
in the same manner and performs the same duty as if the lead were not 
in the same pencil. A pencil is laid down and a rubber is taken up, the 
one to write, the other to erase; a pencil is turned over to erase with, 
or an eraser is turned over to write with. The principle is the same in 
both instances. It may be more convenient to have the two instruments 
on one rod than on two. There may bea security against the absence of 
the tools of an artist or mechanic from the fact that the greater the num- 
ber the greater the danger of loss. It may be more convenient to turn 
over the different ends of the same stick than to lay down one stick and 
take up another. This, however, is not invention within the patent law, 
as the authorities cited fully show. There is no relation between the 
instruments in the performance of their several functions, and no recip- 
rocal action, no parts used in common. 

We are of the opinion that for the reasons given neither the patent 
of Lipman nor the improvement of Reckendorfer can be sustained, and 
that the judgment of the circuit court dismissing the bill must be 
aflirmed. 

Srrona, J.—I dissent from so much of the opinion of the majority 
of the court as holds that the instrument or manufacture described in 
the patents exhibits no sufficient invention to warrant the grant of a 
patent for it. . 





—Hon. ALLEN T. Caperton, United States Senator from West Vir- 
ginia, died suddenly at Washington on Wednesday evening last. Last 











year he was elected United States Senator, his term to end in 1881. 
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One street railroad company can not, under the power granted by the eminent 
domain act, take a fragment of a competing road in successful operation, thereby 
destroying the usefulness and value of the whole road. But it may, on paying 
just compensation and by proper authority, condemn the entire road. 

1 

Opinion of the court delivered by Breese, J. 

The general assembly of this state, on February 21, 1867, passed an act | 
entitled, “‘ An act to provide for the construction of horse railways in the 
city of Peoria,” by which the corpofations therein named were author- 
ized and empowered to construct and maintain horse railways along such 
streets in the city of Peoria as the city council might authorize. 

The city council, on October 6, 1869, adopted an ordinance authoriz- 
ing complainant to construct and maintain horse railways along certain 
streets named therein, of which Adams street was one, the whole length 
thereof. Complainant duly organized as a corporation under the act of 
1867, built and equipped a horse railway along Adams street, and com- 
menced operating the same, nearly three miles, in December, 1870, 
at a costof eight thousand dollars. It was the first railway of the kind 
constructed in that city, and when the enterprise was inaugurated, it was 
understood to be of doubtful result to the proprietors, in a financial view, 
and can only reach productive results by continuing it in its entirely un- 
der exclusive supervision of one authority and head. In July, 1872, 
certain individuals became an incorporation under the general law, under 
the corporate name of the “‘ Fort Clark Horse Railway Company.” Ar- 
ticles of incorporation were duly executed, and filed in the office of the 
secretary of state, and the usual license by that functionary, to commis- 
sioners named therein, to open books for subscription to its capital stock. 
In May, 1873, the report of the commissioners, filed in the office of the 
secretrry of the state, showed the entire stock had been subscribed. 
The corporation was duly organized May 17th, 1873, whereupon the sec- 
retary of state issued a certificate of incorporation. 

Before the organization of this company had been perfected, and on 
August 6th, 1872, the city council of Peoria passed an ordinance conferr- 
ing upon a railroad company, with the name of defendants’ company, 
authority to construct and maintain a horse railway over certain streets 
in the city, within certain limits—some eight different streets, of which 
Adams was not one. In August, 1874, complainants’ company having 
completed their road four year omy, and then in the profitable en- 
joyment of their franchise, producing some equivalent for their great 
outlay, were met by an application of this last constituted corporation 
to the city council, requesting that body to pass an ordinance to confer 
upon the defendants’ company authority to construct and operate a 
horse railway, to depart from their line of way already there established 
and operated therein, so as to occupy Adams street, then occupied by 
complainants. The city council passed the ordinance permitting de- 
fendants to build and operate a railway on Adams street to Harrison 
street, and reciting therein that the public interest forbid laying any 
more tracks on Adams and Main streets. The defendants’ company 
were authorized and empowered and required to run their cars on and 
over, and to use for that purpose, any and all the tracks and rails now 
laid on Adams street and Main street, and to make the necessary con- 
nections with the same, “provided they should first acquire, by pur- 
chase from the owners or by condemnation or other legal means, the 
rights to use and run over said tracks and rails.” To avail itself of this 
ordinance, the defendants’ company, in October, 1874, presented their 
petitions to the judge of the Peoria county court, to proceed, according 
to the acts in force July Ist, 1872, respecting eminent domain, to assess 
the damages to be paid complainants’ company for taking and appropri- 
ating to the use of defendants’ company the railroad track, iron, ties and 
superstructure along that portion of Adams street running between 
Main street on the northeast and Harrison on the southwest, fronting the 
three blocks numbered on the easterly side as 6, 5 and 33, and on the 
westerly side as blocks 10, 11, 32. 

The proceedings for condemnation were set for trial on October 21st, 
1874, to prevent which this bill was’ filed, alleging the results of such 

roceedings would be a destruction of complainants’ franchise, and pro- 

uctive of irreparable damage to them. An injunction was prayed and 
granted. An answer was putinto the bill and a replication thereto, 
and on the hearing the injunction was dissolved and the bill dismissed. 
Complainants appealed. 

We shall not discuss all the questions raised upon this record, but con- 
ourselves to such points the discussion of which will be decisive of 
the case. 


* For the report of this decision we are indebted to L. Harmon, Esq., of the 
Peoria, Ill., 4 





It is not shown in any part of the case where the fee in Adams street 
is vested. We will assume it is in the city. The grant of an easement 
therein, by the city to the appellant was in 1869. That of appellees was 
in 1872 and before the company was organized. The right of appellants 
was consequently prior in time to any right claimed by aoe. lt would 
seem from the plot of the city of Peoria, made on exhibit in this cause, 
with the lines of these contesting roads distinctly marked thereon, that 
appellants’ roud extends from South street on the southwest along Adams 


| street, by a straight line northeasterly to Abington street, in close prox- 
| imity to the Chicago Rock Island and Pacific Railroad, and near to the 


Peoria City Water Works, a distance, from its commencement to its 
terminus, of three miles, as is alleged. The width of this street is not 
noted on the map, nor is there any scale of feet. To the eye it appears 
to be a very wide street, capable, without detriment to the public, of allow- 
ing space sufficient for two railroads, did the public necessity demand 
greater accommodations than appellants’ railroad could supply. From 
the map we should judge the lines already established by these compan- 
ies are, in a great measure, competing lines, that of appellees being 
paralleled with appellants’ line for many streets, the street next westerly 
of appellants’ terminus to Main street, a distance, judging by the eye, of 
near one-half of appellants’ road. 

The proposition of appellees is, after their road has reached Main street 
it shall be permitted to make a sharp turn to the southeast along Main 
street, to its intersection with Adams street, thence southwesterly, taking 
possession of appellants’ road the distance of three blocks. Then turn 
short to the northwestward one block along Harrison street, to their line 
of road on Franklin street, thus breaking appellants’ road nearly in the 
middle and rendering their franchise comparatively worthless. 

The question then is, under the laws of this state, can a competing 
horse railway company, in an incorporated city, acquire, by compulsion, 
title to or the joint use of the track and superstructure of another like 
corporation, and for the express purpose of making the tracks so com- 
pulsorily taken a portion of its own line. 

At first blush, the proposition seems so indefensible as to cause no hesi- 
tation in giving a negative answer. Appellees say this right, now 
claimed by .them, is, if not expressly, at least impliedly, conferred by 
chapter 66 R. S. 1874, title “Horse and Dummy Railroads,” p. 571. An 
examination of that act shows that private property, not property used 
and occupied by the public, was alone in the contemplation of the legis- 
lature when the act was passed. 

If that kind of roads was thought of or designed to be included in the 
act, why was it not named? Section 3 provides, no such company 
shall have the right to locate or construct its road upon or along any 
street or alley, or over any public ground in any incorporated city, town 
or village without the consent of the corporate authorities of such city, 
town or village, nor upon any road or highway. It is a strained con- 
struction of this statute to include within its terms roads, authority to con- 
construct which had been granted by the city, and in actual use. 

We do not wish to be understood as holding one railroad company may 
not condemn the road of another, under a power granted by the legisla- 
ture so todo. On this we express no opinion, but we do insist, an es- 
tablished railroad being a public institution, and useful only in its en- 
tirety, cannot be cut up and sectionized by a competing road, acting 
under the ordinance of a city council. ; 

Proceedings might be instituted, perhaps, to condemn the entire road 
and franchise, and thus pass it over, as an entirety, to the competing 
road; but that one competing road can break it here, and another there, 
at a different point, taking to themselves the most productive portions of 
the road, and leaving the unproductive fragments to the first proprietors, 
we do not believe, and have seen no authority giving countenance to a doc- 
trine in its operation so unjust and at war with first principles. And we 
are ata loss to understand how this part of appellants’ franchise, occupy- 
ing the most populous and business part of the city, can be operated 
jointly by these competitors. But whether it can or not be safely done 
is unimportant to enquire, as, in our opinion, one competing street rail- 
road company cannot take, by the exercise of the right of eminent do- 
main, afragment of a competing road in successful operation, and the 
most valuable part of it, and thus destroy, in effect, and usefulness, and 
value, the remaining fragments. 

Appellees may, perhaps, by a very liberal construction of the acts 
cited, and of the eminent domain act, condemn the entire road of a »pel- 
lants, and appropriate it to their use, on paying just compensation there- 
for. 

Appellees say they seek only to take the use of a small portion of ap- 
oe sae track. Herein lies the insuperable objection to this proceeding. 

ake the whole, or none, is the command of justice and honesty. It is 
not at all like the case of an ordinary procesding to condemn private 
property for a railroad, in which it would be no answer to say, take my 
whole farm, or the whole tract, or none. In such case there would be 
no pany in such a demand, by the proprietors of the land. Here is 
wanted a portion of appellants’ franchise, the exclusive use of which by 
them gives value to the whole franchise. There is, then, manifest pro- 
priety in saying to the competing roads, take all or none. 

There is no > gare reason why an easement, in this street, wholly 
independent of that of appellants, should not be granted by the city au- 
thorities to appellees, if the public accommodation is not sufficiently sub- 
served by this single road. The street is wide enough for another inde- 
pendent track, without encroaching upon the public accommodations. 

The plausible idea of public policy forbidding another track there 
may be a mere cover for a purpose. We see no ground, legal, just or 
equitable, for this grasping claim of appellees, and it should not receive 
the favorable considertion of a court of justice and of equity. It is un- 
necessary to cite authority to sustain these views; the principles find a 
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1 ent in every breast animated by right, and justice, and equity. 
So far as this court has heretofore spoken on this question, a reference 
may be made to the P. P. & J. R. RK. Co. v. The Peoria and Springfield 
R. R. Co., which was an application to condemn lands belonging to one 
company, for the track of the other. It was held that land not in the 
actual use, or necessary for the use of a railroad, might be condemned ; 
clearly implying if it was in actual use for their track or appurtenan- 
ces, it was not subject to condemnation by another road. 

Competition—an honest, healthy competition—is productive of good. 
The law affords no aid to that kind of competition which claims the right 
to crush a competitor to advance a rival interest. 

We are satisfied the injunction should not have been dissolved but the 
same should have been perpetuated. If appellees desire to possess this 
franchise, and property, already devoted to public use, let them institute 
proceedings to that end. 

For the reasons given, the decree is reversed, and the cause remanded 
with directions to reinstate the bill, and make the injunctions perpetual. 


Foreign Selections. 


Time For Grivina Notice oF APPEAL.—An important decision as to 
the meaning of the term ‘cause of appeal” was giv-n by the Queen’s 
Bench Division recently in Reg. v. St. Alban’: Sanitary Authority. The 
case itself arose upon the 269th section of the Public Health Act, 1875, 
but that section follows a common form which will, we believe, be found 
in numerous other acts of modern date. The section provides that 
where any person deems himself aggrieved by ariy rate, order, or con- 
viction under the act, he may repeal therefrom, subject to the conditions 
(inter alia)—1. That the appeal shall be made to the next sessions, holden 
not less than twenty-one days, “after the demand of the rate or the de- 
cision of the court from which the appeal is made ;” and 2. That the 
appellant shall, ‘within fourteen days after the cause of appeal has 
arisen” give notice to the respcndent and the court of his intention to 
appeal. The appellants, who were a neighboring ‘sanitary authority,” 
having given notice of appeal against an order, under sect. 48 of the act, 
to cleanse a ditch, more than fourteen days after the making of the 
order, and less than fourteen days after the service of the order, the 
question was simply whether “cause of appeal” in the 209th section of 
the Public Health Act, 1867, means the decision of the court, or the 
formal notice of the decision to an appellant. The words “ cause of 
complaint,” in R. v. Devonshire, 1 M. & S. 411, have received a liberal 
construction in favor of appellants, and many other cases to a like effect 
will be found collected in the 2d edition of Leeming and Cross’ Quarter 
Sessions, p. 233. But the court distinguished those cases, and applied 
the principle of ex parte Johnson 3 B. & S. 947, in which it was held 
that the time for notice of an appeal in bastardy is counted from the 
oral adjudication, and not from the signing the order. ‘‘ The words 
‘cause of appeal,’” said Blackburn, J., “are equivalent to the words 
‘decision of the court,’ and the appellants were not entitled to wait 
until that decision had been formally reduced into writing.’”” This im- 
portant decision is, we think, correct in principle. The question is not 
so much one of the construction of a statute as of notice to ——— 
whether they had an order made against them or not. If an order were 
made ex parte (not merely ex parte on default), the time of giving notice 
would, no doubt, count from the service of such order. But it is hardly 
to be expected that all future appellants will rest satisfied with the de- 
cision, which, at first sight, no doubt, runs counter to R. v. Devonshire 
(ubi sup.) and we shall expect to hear of the question being raised in the 
court of appeal. And it is, no doubt, a strong argument aguinst the 
decision, that a different form of words should have been used in the 
two sub-sections of section 269, for no apparent object, except, as Mr. 
Justice Blackburn puts it, to enhance the “grace of style.” Clearness 
before elegance should be the motto of the draftsman.—[The Law Times. 


Tue Law or tHE Raitway CioaK-Room.—The necessities of travel 
have caused railway companies to assume large liabilities to their cus- 
tomers, springing out of the business of carriers, but legally distinct 
from it. A carrier is bound to carry all goods offered to him for car- 
riage, but he is not bound to keep the goods more than a reasonable 
time when the contract of carriage has been fulfilled, and while he is so 

‘keeping them he has no longer the liability of an insurer. The large 
amount of business done in railway cloak-rooms has made it common 
with railway companies to limit their liabilities even as warehousemen 
by “special conditions.’’ It was decided many years ago, in Van Toll 
v. South-Eastern Railway Company, 31 L. J. 241, C. P., that the 7th 
section of the Railway Canal Traffic Act, 1854, does not apply to goods 
left in a cloak-room, so that these conditions need not be signed by the 
passenger. How then are they to be brought to the knowledge of the 
passenger? This is a question which was much discussed in the recent 
case of Harris v. Great Western Railway Company, Weekiy Notes, 
1876, June 10. The facts of the casé are these: The plaintiff was a 

assenger by the defendants’ railway, and having arrived at the Pad- 
cington station, sought to deposit her luggage at the cloak-room. Her 
agent paid 4d., and left the luggage in the custody of the defendants’ clerk, 
who handed him a ticket, the one side of which noted the article left and 
the price paid, but expressly stated the ticket to be ‘* subject to the condi- 
tions on the other side.” The plaintitf’s agent neither read nor knew of 
these conditions. They were rather long, but quite intelligible. The 
condition upon which the case turned was this ; the defendants would not 
be liable for the loss of packages above the value of £5, unless the ex- 
cess of value should be declared, and an increased charge paid. The 
luggage of the plaintiff, which was above the value of £5, and not so 





declared, was stolen, and the thief prosecuted to conviction. The theft, 
however, tuok place not in the cloak-room itself, but in a vestibule to 
which the public had access, and from which the thief “ with an extreme 
of cool impudence” had taken it, with the assistance of a constable, 
whom he had led to believe that he was the owner of the luggage. The 
majority of the Queen’s Bench Divisien, Blackburn and Mellor, JJ., in 
a considered judgment, held that the defendants were protected by the 
condition. Lush, J., dissented, but only on the ground that the luggage 
was not placed in the cloak-room, but in the vestibule. This second 
point turns upon facts so special that we will pass it by. The main 
_— is of great importance, and had already been discussed by the 
ouse of Lords in Henderson v. Stevenson, 82 L. T. Rep. n. s. 709, and 
by the Common Pleas Division in Parker v. Southeastern Railway Com- 
any, not yet reported. This latter case came before the Common Pleas 
Jivision after the argument, but before the judgment, in Harris v. Great 
Western Railway Company, and the court held it to be not distinguish- 
able from Henderson v. Stevenson. In Henderson v. Stevenson the de- 
fendent was a carrier by sea, and it was as such carri«r that the plaintiff 
received a ticket from him containing conditions on the back which the 
plaintiff did not read, and the House of Lords held him not to be bound 
y- In Parker v. Southeastern Railway Company, which was a cloak- 
room case, the front of the ticket referred to the conditions on the back 
of it by the words “‘ see back.’’ The three cases, therefore, seem to us 
to be all distinguishable. Henderson’s case is a carrier’s case proper, 
whereas the two others are cases of a carrier voluntarily assuming, for 
the benefit of his customer, the extra duties of a warehouseman. Be- 
tween Parker’s case and Harris’ case there is, besides the distinction on 
which Lush, J., proceeded, the distinction that the attention of the 
laintiff was called in a far more marked manner to the conditions 
in the latter case than it was in the former. ‘See back”? is very lit- 
tle to hang a contract upon. ‘This ticket is issued subject to the condi- 
tions on the other side” is a new term of the contract in itself. Looking 
to the difference of the liability of a carrier, and the liability of a ware- 
houseman, we fail to see howthe decision in Parker’s case can be said to fol- 
low from that of Henderson v. Stevenson. We think it doubtful whether it 
can be supported on its own grounds, but that is another question. As 
for Harris v. Great Western Railway Company, we ourselves are inclined 
to think the opinion of the majority of the court to be the correct one. 
But it is not to be denied that the judgments of Lord Cairns and Lord 
Chelmsford, in Henderson vy. Stevenson, contain strong dicta pointing 
in an opposite direction. But, as is pointed out by Mr. Justice Black- 
burn, in his elaborate judgment, they ure but obiter dicta, and although 
entitled to every respect, are not binding. See per Lord Westbury, in 
Mersey Docks, Trustees v. Gibbs, 11 H. of L. 686. “It is not every- 
thing,” said Lord Westbury, ‘‘ which falls from a noble and learnea 
lord in advising the house which is to be considered as the opinion of the 
house.” It is, however, not improbable that the question will come 
before the court of appeal, and eventually before the House of Lords, 
where we shall expect to find Harris v. Great Western Railway Com- 
pany distinguished from Henderson y. Stevenson, on the grounds we 
iave already suggested.—[ The Law Times. 


Marriage. 


In almost every state and nation of christendom troth plighting and 
marriage have been celebrated by some form of solemnization, to herald 
and distinguish the event. t is well that this should be so; for the con- 
tract of marriage is the most important of all human transactions, the 
very basis of the whole fabric of civilized society. The beneficent so- 
cial relation resulting from marriage—which rests on the fundamental 
principles of our being—has vouchsafed to mankind the true primary 
und substantial elements of order and domestic equilibrium, and these 
have wrought out a scheme of civilization comparatively perfect. 

Marriage, though in one sense a contract, because, being both stipula- 
tory and consensual, it can not be valid Without the spontaneous con- 
currence of two competent minds, is, nevertheless, swi generis, and, unlike 
ordinary or commercial contracts, is publici juris, because it establishes 
essential and most important domestic relatioas. 

Fanatics and pseudo philosophers have preached against the institu- 
tion of marriage, but man’s attempts to violate or change the infinite 
and consummate order of nature have ever been unavailing. The forms 
of marriage have been varied and interesting. 

The Romans had, in a legal sense, three different ways of concluding 
a marriage—cenitio, confarretio and usus—of which the confarretio 
was the most solemn and conclusive ; much care always being taken not 
to fix upon one of the atri dies—unlucky days. The betrothed pair, in 
the pulmy days of Athens, ate a quince, robably in allusion to Proser- 
pine, after which followed festivities. Fustel De Coulanges, the pro- 
fessor of history in the faculty of literature at Strasbourg, in his late 
works on the institutions of Greece and Rome, shows us that in Greece 
the ceremony began before the alter of the father, who, surrounded by 
his family, and in the presence of the suitor, offered up a sacrifice ; at 
its close, he declared, in pronouncing a sacramental formula, that he 
gave his daughter to the young man. This was requisite to release her 
from the obligations of her maiden religion. Then she was transported 
to the mansion of her husband, either by him or the herald, who was 
clothed with sacerdotal functions, The maid was ordinarily placed in a 
chariot. She had her face covered with «a vail, and on her head wore a 
crown which was used in all the ceremonies of worship. Her robe was 
white, as was the color of the vestments in all religious services. She was 
P ed by one who bore a nuptial torch. Throughout the route was 
chanted a religious hymn, which had as its refrain, O hymen, O hy- 
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menora. This chant was called Hymen, and the importance of it was 
so great that it gave its name to the entire ceremony. Arriving at her 
home, it was necessary that her husband should feign to carry her off 
without her consent, that she should resist with cries, and that the 
women who accompanied should pretend to defend her. Why this rite? 
Was it not to mark with force that the wife who was about to sacrifice 
at the altar had no right there herself, that she did not approach at the 
instigation of her own will, and that it was necessary that the represent- 
ation of the locality and of the deity should introduce her to it by an 
act of his power? This was the prelude to the ceremony. The pair 
approach the altar; the bride stands in the presence of the domestic di- 
vinity ; she touches its emblem, the sacred fire; she is annointed with 
the purifying liquid ; prayers are said. Then the bride and groom be- 
tween them ate a simple cake (panis farrius), and the weeny of the 
sacred communion together united them with each other and with the 
domestic gods so indissolubly, that nothing but a ceremony performed 
with equivalent solemnities could dissolve the relation. 

The phraseology of the jurists is now intelligible ; they define marriage 
thus: Nnuptia sunt divini juris et humani communicatio; and again, 
Uzxor socia humane rei atque divine. Vide 11, Am. Law Register, 475. 
This work of De Coulanges might well become the basis for the study of 
Roman jurisprudence. 

The Lacedemonians had an altogether different custom of honoring 
the solemnity. Ancient Celtic and German tribes had another an 
widely dissimilar form; while the Mohammedans in their marriages 
adhered to the civil contract principle, which, as a natural consequence, 
ultimately proved injuriously lax. Since the twenty-fourth session of 
the Council of Trent, marriage in the Roman Catholic church has been 
regarded as a sacrament, and indissoluble only by the Pope. 

n some of the states of America marriage is legalized as a civil con- 
tract. The statute of New York expressly provides that, “ marriage, 
so far as its validity in law is concerned, shall continue in this state a 
civil contract,” to which, of course, the consent of competent parties is 
necessary. 3 Rev. Stat. 5th Ed. 221. If the marriage be solemnized 
before a minister or magistrate, there shall be at least one witness pres- 
ent at the ceremony. Thus, in that state, a marriage may be valid 
without any formal solemnization,—unlike the rule under the ancient 
law, which regarded marriage as a sacrament, and which, to be valid for 
any purpose, must have been celebrated in facie ecclesie. From the 
time of that wonderful social upheaval, the Reformation, down to the 
middle of the last century, marriage, in England, was legalized as simply 
a civil contract; the deliberate consent of competent parties entering 
into an agreement in presenti being the only requisite. Since Lo 
Hardwicke’s Act, 1753, however, which required all marriages to be sol- 
emnized in due form in a parish church or public chapel, with previous 
publication of the bans, marriages not celebrated in conformity to the 
act have been considered at law voidad initio. That is the most famous 
of the English statutes. As New York adheres to the principle that the 
marriage contract may be entered into between the parties sans cere- 
monie, and is provable like ordinary contracts, it has often occurred to 
us that there is a singular and marked contrast between the facility with 
which such a contract may be made and its indissolubility when made. 
One of the differences between a marriage made a formal ceremony, and 
one not so celebrated, is, that, in the one case, the regular celebration is 
conclusive evidence of the mutual consent requisite to the validity of the 
marriage ; while in the other, it is competent to rebut the proof of the 
marriage by properevidence. The policy of law on this subject in New 
York has been considered decidedly a The institution of mar- 
riage in the United States is not a federal question, but is subject to state 
regulation, immemorially understood, or > special legislation. 
Jewell’s Lessee v. Jewell, 17 Peter’s Rep. and 1 Howard, (N.s.) Reports. 
In those cases, also, no opinion could be given as to the necessity of a 
ceremonial as essential to a valid marriage. Vide 3, Am. Law Register, 
N.S. 129. 

It is conceded by the ablest authorities, that prior to the Council of 
Trent, the authority of which was never acknowledged in England,! 
nothing more than mere consent was, by general matrimonial law of 
Christian Europe, deemed requisite to the validity of a marriage.? But 
whether the same rule prevailed in England and Scotland is a question 
which has greatly agitated the tribunals of those countries, and created 
some difference of opinion in the American courts.* 

So, following in the same line and groove, New York declares in her 
statutes that marriage is a civil contract, the consent of the parties only 
being requisite to constitute a valid marriage. While in Maine, notice 
of intention to marry must be recorded in the office of the clerk of the 
town in which each resides, at least five days, before a certificate will be 
granted.* 

A justice of the peace, and every ordained minister of the gospel, and 
every person licensed to preach may solemnize marriages within the 
limits of their appointments.® ; 

As in Maine, so in Massachusetts, a certificate of intention to marry 
must be filed with the county clerk or register where the respective par- 
ties dwell. Some persons may solemnize a marriage in that state as in 
Maine, and the person so officiating shall make a record of the facts re- 
lating thereto, and return copy of the record to the county clerk or 
register before the first and tenth of each month, under a penalty to the 
extent of one hundred dollars.*® ’ 

And in Connecticut, notice must be given to the county clerk or reg- 

(1) Poynter Mar. & Div. 13, 

(2) Dalrymple v. Dalrymple, 2 Hag. Con. 54; 4 Eng. Ec. 485. 

(3) 1 Bishop on Mar. & Div. § 269. 

(4) R. 8. c. 59. § 5, 1868, ch. 14, § 1. 

(5) 42 Me. R. & 

(6) R. 8. 75, § 17, 1844. 159 § 3. 





ister of the town in which the marriage is to be solemnized. A person 
performing the marriage ceremony, without having first received the 
certificate mentioned, shall forfeit one hundred dollars. <A certificate is 
prima facie evidence of the facts therein contained. Judges of the sev- 
eral courts, ordained ministers belonging to the state, or any other state, 
may join | peawe in marriage; but all marriages which shall not be 
solemnized according to the forms and usages of any religious denom- 
ination in that state are void.7 

The several changes as to form may be briefly stated as follows: In 
1640, only magistrates could join persons in marriage. In 1694, ordained 
ministers of the several plantations were euthoriand to perform this ser- 
vice. The power to ministers was, in 1702, limited to their respective 
towns. In 1783, it was extended through the country. The word “settled” 
was dropped in 1820. Authority was given to licensed clergymen hav- 
ing charge of a society fer one year or more, to unite persons in mar- 
riage in 1847; and, in 1855, ministers belonging to this or any other 
state, as long as they continue in the work of the ministry, were author- 
ized tou solemnize marriages.® 

In Florida, regularly ordained ministers of the gospel in communion 
with some church, judges of the circuit courts and justices of the peace, 
are authorized to solemnize the rites of the matrimonial contract, but 
before doing so, they shall require a license under the hand of the clerk 
of the circuit court of the county in which the female resides, under 
penalty of one thousand dollars at the discretion of the court.® 

By the laws of Louisiana, a special license is requisite before a minis- 
ter of the gospel can solemnize marriage." 

Notaries of the state of Louisiana for the parish of West Feliciana 
may perform the marriage ceremony.!! Those performing the cere- 
mony must return the license to the recorder of births, marriages and 
deaths, after endorsing fact of marriage having been celebrated.” 

In Rhode Island, any ordained minister or elder of any religious de- 
nomination domiciled in that state, and justices of the supreme court 
may join persons in marriage; also wardens of the town of New Shou- 
ham may do so. Before the ceremony be solemnized, a certificate must 
be produced, setting forth the names and surnames of the parties, the 
age, color, occupation, birth place and residence of each. A violation 
of this law subjects the guilty party to imprisonment or fine not exceed- 
ing one thousand dollars. 

All marriages contracted between lawful persons, and solemnized in 
the face of the church, 1nd consummate with bodily knowledge, or 
fruit of children or child shall be deemed, judged and taken to be lawful, 
good, just and indissoluble in South Carolina, notwithstanding any pre- 
contract of matrimony not consummated with bodily knowledge, which 
either of the parties so married or both shall have made with other per- 
son or persons before the time of contracting such marriage." By the 
revised Statutes of Colorado, marriage is declared to be a civil contract, 
to which the consent of the parties is essential.” 

So, in Michigan, marriage, so far as its validity in law is concerned, is 
a civil contract, to which the consent of parties capable in law of con- 
tracting, is essential,'® and may be solemnized by ministers of the gos- 
pel and justices of the peace. 

So, also, in Minnesota, marriage is declared to be acivil contract, the 
consent of the parties only being essential; and may be solemnized by 
ministers of the gospel, any judge of a court of record or any justice of 
the peace. Previous to the ceremony a license must be obtained from 
the clerk of the district court of the county in which the female re- 
sides." 

In Kansas, the marriage contract is to be considered in law as a civil 
contract, to which the consent of the parties is essential, and the mar- 
riage ceremony may be regarded either as a civil ceremony or as a re- 
ligious sacrament; but the marriage relation can only be entered into 
according to the provisions of the law.’ While in Delaware marriages 
may be solemnized, or contracted, according to the forms and usage of 
any religious society, where either of the parties belongs to such relig- 
ious society; and every preacher of the gospel, ordained according to 
the rules of the church, shall have authority to perform the marriage 
ceremony ; but not without a license regularly issued, unless the bans 
of such marriage shall have been published at some place of stated re- 
ligious worship within the hundred of the woman’s residence, on two 
Sabbaths immediately after divine service, under penalty of being guilty 
of misdemeanor and fine.” 

In Texas, ordained ministers of the gospel, justices of the district and 
county courts, and justices of the peace may solemnize marriages.*” The 
Mexican law regarded marriage not only as a civil contract, but as a 
religious sacrament.?" The Texas statute also provides that males under 
sixteen and females under fourteen years of age shall not marry. 

And by the laws of Oregon, marriage is a civil contract, which may 
be entered into by males of the age of eighteen years, and females of 
the age of fifteen years, who are otherwise capable; and marriage may 
be solemnized by any minister or priest of any church or congregation in 
the state, anywhere within the state, and by any judicial officer in the 
state.” 

(7) Gen. Stat. of Conn. p. 301. 

(8) Robert v. State Treasurer, 1 Root, 381; Kibbe v. 
Goshen v. Stonington, Id. 209. 

(9) Digest of Statute Laws of Florida, p. 578, 579. 

(10) Dig. Stat. of La. p. 147. 

(11) Dig. Stat. La. sec. 2211. (12) Id. p. 150. 

(13) R. 38. of Rhode Island, p. 312. (14) R 8S. of South Carolina, p. 481. 

(15) R. S. of Col. p. 452. (16.) R.S. of Mich. p. 330. 

(17) R. 8. of Minnesota, p 46. 

(18) R. 8. of Kansas, p. 560. 

(19) R. 8. of Deleware, 473. (20.) R.S. of Texas, p. 163. 

(21) Rice v. Rice, 3L.2ex. 178 ; Nichols v. Stewart, 15 Tex. 238. 

(22) General Laws, p. 783. 
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We belong to that class of thinkers who believe the law should do 
everything to bind husband and wife in closer bonds of union, and we 
consider that theory pernicious and damaging to society which allows a 
laxity in entering into this important relation. 

One of the evident consequences of the loose system under the New 
York marriage law, and other states where it is deemed simply “a civil 
contract” is, that improvident and incompatible alliances are formed, 
and distress follows. The solemnity of the vow given in marriage, and 
the formality to be observed in entering upon that relation, we maintain, 
should be commensurate with the difficulty of dissolving it. 

A reasonable and natural result of great laxity in consummating a 
contract is, that there is demanded on the other hand equal freedom in 
annulling the same. Fortunes easily made are soon squandered, and 
that principle insinuates itself into every department of our domestic 
economy. Thus we find to-day in our midst a largely prevailing senti- 
ment that the obligations of marriage should cease so soon as an income 
patibility is realized and considered adequate on the part of the one 
party, or the other, to disregard the vow which was given, or the pledge 
made, when the parties launched their matrimonial barque upon that 
untried sea. 

Several editorials, endeavoring to illustrate that principle, appeared 
not long since in a journal of large circulation, and one which pretends 
to be based on religious maxims. When such sentiments are ventilated 
in a medium of that character, and are verified by frequent occurrences, 
deflections from the marriage union by a multiplicity of lawsuits grow- 
ing out of this laxity, it seems to be fitting that the question as to 
whether the contract of marriage ought longer to remain a civil con- 
tract should be discussed, so that the people may realize the danger un- 
der a law like that prevailing in thestate of New York. We think that 
it will be admitted in the outset that, where a certain form of solemni- 
zation is necessary in entering upon marriage contract, less improvident 
unions would be formed, as there would then be, a ‘making haste 
slowly.”” If no form be necessary in solemnizing a marriage, the sexes 
inherently feel less legal obligations to remain together, and asa natural 
consequence, separation upon trivial causes,—as faults in the life, breeds 
errors in the brain—despite the domestic disasters which may follow. 
There is nothing in the will of the parties that gives the lex loci any 
particular force over the marriage contract, or that impedes the course 
of the jus publicum in relation to it. Other contracts are modified by 
the will of the parties, and the /ex loci becomes essential; but not so 
with matrimonial rights and duties; they can not be dissolved by the 
will of the parties. 2 Kent. Com. 115. 

The obligations arising from so important a contract, says an able 
Seotch jurist, should not be left to the discretion or caprice of the con- 
tracting parties, but should be regulated in many important particulars 
by the law of every civilized country. Duntz v. Levett, Ferg. 385. 

In his excellent translation of the institution of the Civil Law of Spain, 


that able jurist Lewis F. C. Johnstone, says on the subject of the neces- | 


sity of a formal solemnization: ‘ We consider matrimony as a contract 
which is celebrated between those who have contracted espousals (/os 
desposados), and from which it derives its force and efficiency, but au- 
thorized by the church, which gives it a worthy place among its sacra- 
ments by reason of its dignity, mystical signification, and its ends ;”’ and 

in he says, “A solemnity testifying the will of the contracting par- 
ties ought to precede marriage.” 

Clandestine marriages are expressly prohibited under the code of 
Spain, and those entering upon them arenot only liable to banishment 
and a confiscation of their property, but their children are made illeyit- 
imate. C. L. of Spain, Title. VI. 

In the earlier stages of society the publication of bans gave reason- 
able protection to all, but under the existing state of socicty in thickly 
inhabited towns and cities, a proclamation by law has long since ceased 
to operate as a notice. We believe that some similar notoricty should 
be given to all marriages, and proposed marriages, and thereby restore 
to the publication of bans something at least of their original character. 
The accurate law writer, Phillimore, in a speech delivered in the House 
of Commons, 1822, on moving for leave to bring in a bill to amend the 
marriage act of 1753, considered the act valuable in this, that it ‘‘swept 
away forever all marriages, per verba de presenti, and expunged from 
the matrimonial code the whole law of pre-contracts, which were the 
scandal and disgrace of the times in which they flourished ;” and valu- 
ble for the institution of the registration of marriages. 

The opinion of Lord Stowell in Dalrymple v. Dalrymple, 2 Hag. Con. 
512, is an admirable exposition of the law of informal marriages, or 
those entered into in violation of the act, and a masterpiece of judicial 
eloquence and careful research. 

Judge Story observes in his Conflict of Laws, sec. 108, that, ‘“‘ Mar- 
riage is something more than a mere contract.” So Fraser, in his Do- 
mestic Relations, 87, “ Unlike other contracts, it is one instituted by 
God himself, and has its foundation in the law of nature. It is the 

arent, not the child, of civil society,” And Bishop (1 Bish. Mar. and 

Jiv. 4th Ed. 108, et seg.), after pronouncing in favor of this doctrine, 
“ascribes the chief embarrassment of American tribunals in questions 
arising under the conflict of marriage and divorce law, to the custom of 
applying the rules of ordinary contracts to the marriage relation.’’ The 
‘question as to the validity of a marriage without religious ceremony 
under the common law, has been widely discussed. In 1846 the ques- 
tion went to the English House of Lords, and resulted in an equal di- 
vision. Reg. v. Millas, 10 Cl. & F. 534. And such was the fate of a 
similar adjudication in this country before the highest tribunal in the 
iand. Jewell v. Jewell, 1 How. 219. A full discussion of this topic, 
with authorities, may be found in 2 Kent. Com. 87, notes; also, in Mr, 
Bishop’s excellent wark on marriage and divorce. + 





We are aware that Chancellor Kent and Professor Greenleaf substan- 
tially hold that the intervention of one in holy orders is not essential at 
common law. But what we contend and plead for is, the establishment 
of some form in the consummation of marriage by which the matrimo- 
nial obligation will be deemed greater, and the bond of marriage more 
sacred, by throwing around it safeguards and solemnities in its incep- 
tion. Common sense points out the apparent evils and suggests a way 
of reform. 

We have collected some of the many authorities showing the neces- 
sity of making the validity of the marriage contract depend upon the 
observance of certain solemn forms as well as the consent of the par- 
ties. This most important of all human obligations should be attested 
by the most sacred of all ceremonies. It should be in writing, subscribed 
by the parties and witnesses, and recorded. 

In the state of New York the official who solemnizes a marriage is not 
obliged to furnish a certificate of such marriage unless requested. The 
filing and entry of the certificate is not compulsory but optional. The 
act of 1847, sec. 21,” makes it the “duty” of the solemnizing official to 
keep a registry of the marriages celebrated by him, and to allow the 
town clerk of the school district in which he resides to inspect the same, 
but no penalty is provided for the non-performance of his duty, and this 
law is constantly violated. Unless we misapprehend the doctrine en- 
forced by some recent decisions in New York state, persons may con- 
tract marriage without intending so to do. Moreover, legitimacy of 
children pais the validity of titles, whether claimed by descent or pur- 
chase, demand a reformation of the law of marriage in that state, and, 
we may say, in all other states where a similar law obtains. 

Joun F. BAKER. 


Correspondence. 
LEVITIES OF THE LAW—A KANSAS INDICTMENT. 
[Editors Cenrrat LAw JourNnat.] 


Enclosed I send you a copy of an information (indictment under the 
Kansas practise), which illustrates the universal prevalence of the cen- 
tennial feeling, and by implication at least, plucks several feathers from 
the tail of the eagle. The defendant in the case pleaded guilty, and is now 
serving out a five year’s term in the Kansas state penitentiary at Leay- 
enworth. The poor “divil”’ couldn’t stand the bright glimpses of state 
and national glory which this indictment gave him, upon his arraign- 
ment. The copy is taken from papers now on file in the case of State of 
Kansas v. William Jones, in the District Courtof Linn County, Kansas. 


5. 


State of Kansas, County of Linn. 
In the District Court, 6th Judicial District. 
The State of Kansas, PI'ff i] 
against Information. 
William Jones, Def’t. J 


Ata regular term of the District Court of the Sixth Judicial District 
of the State of Kansas, within and for the said county of Linn, begun 
and held at the county seat of said county, on the first Monday in July, 
in the year of our Lord one thousand eight hundred and seventy-six, and 
of the independence of our glorious republic the one hundredth, Stephen 
H. Allen, county attorney of the county of Linn, in said state of Kan- 
sas, with great sorrow and grief that such things still must be, gives the 
said court to understand and be informed, and says that one William 
Jones, upon whose countenance darkness like to that of shadowy Erebus 


| still rests, at the county of Linn and state of Kansas, on the 12th day of 


May, in this centennial year A. D. 1876, in the night time of said day, 
at about the hour of nine o’clock in the afternoon, when tired sons of 
honest toil are wont to seek repose in the arms of calm, old Morpheus, 
said William Jones, then and there cautiously, stealthily, feloinously and 
burglariously did break and enter the home of one J. E. Whitman, an 
honest law abiding citizen, with the felonious intent, then and there ex- 
isting in the mind and heart of him the said William Jones, to commit a 
larceny in the said dwelling house, and that the said William Jones, still 
instigated by the evil spirit, did then and there feloniously steal, take 
and carry away in and from the said dwelling house, one pair of pants 
of the value of five dollars and fifty cents, one vest of the value of 
three dollars, one pair of pants of the value of one dollar and fifty cents 
and one pair of boots of the value of eight dollars, then and there being 
of the personal property, und at times used to clothe the person of 
the said J. E. Whitman, and two dollars and ninety cents in treasury 
notes and fractional currency of the United States, of the personal prop- 
erty of Electa Whitman, contrary to the rules of sound morality as ex- 
pressed in the statute books of this rising commonwealth, and against the 

eace and happiness, the prosperity and dignity of the fertile state of 

Cansas, where honest industry still meets its due reward and vice and sin 
must end in woe. 

Second count. And the said county attorney further informs said 
court, and presents that the said William Jones, at the county:of Linn and 
state of Kansas, on the 12th day of May, Anno Domini 1876, in the 
dwelling house of one J. E. Whitman, feloniously did steal, take and 
carry away the following articles used and designed to clothe man’s 
nakedness, and to shelter bim from the rude blasts that sometimes sweep 
these lovely prairies, to wit: One coat of the value of eight dollars, one 
vest of the value of three dollars, one pair of pants of the value of five 
dollars and fifty cents, one pair of pants of the value of one dollar and 


(23) Laws of New York. 





jo ee Gh ete oe oe om Ot Of Oot ok oe Gee 


a en al 


1 





July 28, 1876.] 


CENTRAL LAW JOURNAL. 


487 





fifty cents and one pair of boots of the value of eight dollars, of the 
personal property of J. E. Whitman, then and there being contrary to 
the express commandment of our law, and tending to produce that | 
discord and confusion which we so much abhor. 
SrePuEN H. ALLEN, 
County Attorney of Linn Co., Kansas. 


Book Notices. 


Tue ConsTITUTIONAL AND PowiticaL History oF THE UNITED STATES. 
By Dr. H. Von Ho xst, Professor of the University of Freiburg. | 
Translated from the German, by John J. Lalor and Alfred B. Mason. 
1750-1833. State Sovereignty and Slavery. Chicago: Callaghan 
& Co. 1876. 

A political history of our growth as a nation, from an objective point | 
of view, now presented to us in excellent English and in admirable taste. 
The materials of the work are of course American; but viewed from 
the standpoint of the author, they appear in a light which gives thema 
meaning somewhat novel for American readers. 

The author says, pages 6-7: ‘*The declaration of Independence did 
not create thirteen sovereign states, but the representatives of the peo- | 
ple declared that the former English colonies, under the name which | 
they had assumed, of the United States of America, became, from the 
fourth day of July, 1776, a sovereign state.” 

The American nation is the grand idea. In the way of the growth 
and development of the nation, and born of parents hostile thereto, | 





there stood, at its birth, two monsters, state sovereignty and slavery. It | 
was consequently the destiny of the nation to war upon these, and the 
destiny of these to war + the nation. The history of our national | 
growth is the history of this conflict. 

Viewing the facts of our history from this point of view, and from 
the other side of the Atlantic, and with an inborn love of German unity 
and imperial sovereignty, even an American ought to be able to repro- 
duce the work before us. To do so, however, he would have to forget | 
the constitution and the history of his state, the doctrine of inherent and | 
inalienable rights, and in short, all the foundations and essentials of our | 
American political creed. The history of the United States as a history | 
of states voluntarily united, he would have to wholly ignore. He would 
have to conceive of the American people as being a single political unit | 
—of the United States, as a united state—OnE Statre—of which the 
so-called states are the creatures and servants ; and then his work would | 
have to consist of a reconstruction of the facts of our history in accord- 
ance with this conception. If the fact should be remembered that the | 
American people vote and always voted as divided into separate and in- | 
dependent states ; that the people of each state vote and always voted | 
as co-equal and co-independent members of their state, that is, by their 
own sovereign authority and none other, he would have to say nothing 
of this fact or else abandon his project, for the test of sovereignty is the 
authorship of the organic law by virtue of which the sovereign’s will is 
expressed and made known. If from the study of ‘“ The Federalist,” 
or of the opinions of the Supreme Court of the United States, he should 
find that the standard theory of our system is a happy mean between 
two extremes,—the sovereignty of one man or etonsbeay of men, on the 
one hand, and the sway cof mere mobs or secession on the other, he 
would also have to remain silent. In short, he would have to follow the 
example of Story, of Pomeroy, and of other defenders of the imperial 
school. 

Our author’s work is, nevertheless, an instructive and valuable one, and 
ought to be found in every library. No student of the American polit- 
ical system can afford to be unacquainted with it. It is rich in historic 
materials and abounds with profound reflections. The book is published 
in elegant style. W. O. B. 


Best on Evipence. American Edition with Notes. By James AppLe- 


tron Morgan. 2 Vol. New York: James Cockcroft & Co. 1875, 

The Principles of the Law of Evidence ; with Elementary Rules for Con- 
ducting the Examination of Witnesses,” is the title of this most useful 
work by W. M. Best, one of the most learned, and accomplished law 
writers of the present age. James Appleton Morgan of the New York 
bar, isthe American editor of a new edition of this work, from the sixth 
London edition by John L. Russell. 

The work was first published in London in the year 1849, and in 1875 
it had reached in London the sixth edition. 

Best tells us in the preface to the first edition: “The design of the 
present work is not to add to the practical treatises by which the sub- 
ject has been illustrated, but toexamine the principles on which its rules 
are founded, tracing them to their sources, and showing their connection 
to each other. To this is annexed a sketch of the practice relative to 
the offering and receiving evidence at trials.” To the practitioner at law, 
as well as to the learned jurist, the text and the English notes of this 
work are useful and instructive. It is difficult to designate any work in 
our legal literature more practical, that is designed for the every day 
use of the lawyer in the courts; and at the same time presenting from 
the beginning to the end, more elegant and interesting legal learning ; 
indeed, it isa beautiful classic of the law, the student being often re- 
freshed by reference to the rich and prolific maxims of the civil law; 
and especially from the able work by M. Bonnice, and also Bentham’s 
Rationale of Judicial Evidence. 

To the American edition of this work we desire to call attention, to 
the editor of which, a learned and profound lawyer, James Appleton 
Morgan, the profession, throughout the range of English and American 


| Forensic practice, and examination of witnesses. 
| rules for conducting the examination, and cross-examination of wit- 


| and criminal, have been introduced. 
| ican lawyer, to be able to find the corresponding, as well as_ the disserit- 


| and can be examined in criminal or in civil cases. 





law, owes its profoundest thanks. 


We will, in order to present the value of this work, call attention to 
the subjects treated on in the text. The introduction: Showing the 
connection between law and fact. Book I. A general view of the law 
of evidence in general. Book Il. Instruments of evidence, Part 1, 
Witnesses. Part IL. Documents. Book IL. Rules regulating the ad- 
missibility and effect of evidence. Part I. The primary rules of evi- 
dence. Part IL. The secondary rules of evidence. Book IV. Part I. 
Part UL. Elementary 


nesses. 

Under the above heads, and with many chapters, we have the lucid 
arrangement of the text of Best; treating fully and clearly every point 
of practice that can arise under the laws of England, and with the hand 
of a jurist and a scholar, can he unfailingly touch every theoretical and 
historic question belonging to the subject. 

It is well known to the American bar that, under the statutory laws 
of the different states of the American Union, and the liberalized spirit 
of the highest court of the states, many changes in practice, as well 
as a different understanding of some important principles of law, civil, 
It is most important to the Amer- 


ing opinions of American courts from those of England, as it is to be 
accurately informed of the statutory changes wrought upon the princi- 
ples of English law on the subjects treated in the text of this work, by 


| American legislation. 


By the notes of Mr. Morgan, we are enabled to familiarize ourselves 


| with the entire modification, and enlargement of liberal principles in- 


troduced into the courts of America. The notes of the American edi- 
tor are full, clear and discriminative, embracing reference to more than 
three thousand cases taken from the reports of every state in the Union, 


| Thus the American lawyer has at command, in the work now under con- 
| sideration, the entire jurisprudence of this subject; and is enabled to 
| keep pace with the vast system of learning and practice which has been 


constantly developing on both sides the Atlantic in relation to the laws 
of evidence; but we may say that the great amelioration of the laws on 
this subject has chiefly arisen in the states of the American Union. 

The above remark is especially true in relation to criminal law, for 
example: The laws of the different states allowing the accused to 


| be placed on the witness stand. The laws on this subject are very differ- 


ent in the states, and the decisions on them as variant as the statutes. 
In some states the accused are competent witnesses in their own behalf, 
In other states they 
an be placed on the witness stand, forthe purpose of making a state- 
ment, and not subject to examination. 

The difference between the English and American principles of 
presumptive evidence, in relation to the guilt of the accused, is a sub- 
ject of curious und interesting enquiry. This is largely owing to the 
modifications made by statute, il the construction given thereto by 
the American courts, requiring, in many of the states, more than the 
positive proof of the killing of « person, notwithstanding the failure on 
the part of the accused to offer any exculpatory testimony. 

The American cases bearing on this subject are clearly and ably ex- 
amined and analyzed by the American editor. Conspicuous among 
which are Stokes v. People, 53 N. Y; Maher v. People, 10 Mich. 212; 
Hurd v. People, 25 Mich. 405. See a very interesting article, “‘ Pre- 
sumptive Malice,’ Forum Law Review, 1875. By Francis Wharton, 
LL. D. 

By the examination of these cases it will be seen to what liberty 
and, we may say, dangerous extent, American law has reached on the 
subject of presumptive evidence. The examination of the English and 
American cases in murder will show the remarkable changes which 
have occurred in the last half century in the application of the law of 
circumstantial evidence, 

At one time in England and in America, though to a less extent in the 
latter, it was considered the most satisfactory and convincing. But 
being carried in England, even on legal principies, to an erroneous and 
dangerous extreme, the reaction, on the same principle, brought the courts 
to look with undue discredit on circumstantial evidence. In 1847, on 
circumstantiai evidence alone, Prof. Webster was condemned and exe- 
cuted for the murder of Dr. Parkman, the correctness of which was 
sustained by the confession of the condemned man. From and after 
this, the judicial pendulum seemed to swing in favor of the old system 
of hanging on “ circumstantial evidence.” ‘There have been other lead- 
ing cases in America in which convictions were produced on mere cir- 
cumstantial evidence, and they appear satisfactory and most logical, 
among which, in the last four years, may be mentioned a remarkable 
case, that of James M. Sow], whose death sentence was sustained by 
the Supreme Court of Maine. ‘ 

It thus appears that the revolution which has taken place in the law 
of evidence in criminal trials is, that it is less difficult to convict on cir- 
cumstantial evidence than on direct testimony. That the antithesis of 
hanging, on circumstantial testimony, is the statutory and judicial es- 
cape from the gallows of such criminals as Stokes, in New York, and 
Maher and Hurd in Michigan. We are not criticising the- learning of 
the distinguished jurists by whom the Stokes and Maher cases were de- 
ciled; they could not have decided otherwise, and followed the law of 
their states; and it may be that the liberal revolution in criminal juris- 
prudence is right; but it will often work a great hardship to the best 
interest of the state for a malefactor, when proven to have committed a 
murder in fact, but not in law, to escape punishment because the state 
fails to be able to prove that the accused intended to do the act proven 
on him. Wo. Agcuer Cocks, 

TALLAHASSEE, Fa. 
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Notes of Recent Decisions. 


Equity — Parties in Pari Delicto — Degrees of Guilt as Be- 
tween the Parties to a Fraudulent Transaction — Attorney 
and Client.—Roman v. Mali. Court of Appeals of Maryland, 3 Am. 
Law Times Rep. 312. Opinion by Alvey, J., Barbel, C. J., Robinson 
and Miller, JJ. dissenting. 1. A bill was filed against a devisee to com- 
pel her to convey to the complainant certain real property, the legal 
title to which was held by her testator at the time of his death. The 
bill alleged in substance that the testator acquired the title to the prop- 
erty in the capacity of agent and legal adviser of the complainant, and 
that he paid for it with the money of the complainant, and held it as his 
agent and trustee from the time of the purchase until his death. The 
evidence in tie case, in the opinion of a majority of the court, showed 
that in the transfer and concealment of the property of the complain- 
ant in the name and apparent ownership of the testator, a gross fraud 
was perpetrated upon the creditors of the former; that the whole trans- 
action was the joint scheme of the two—the one co-operating with the 
other and both being equally guilty—to withdraw and conceal the com- 
plainant’s property from the pursuit of his creditors ; that the object was 
accomplished, and the complainant got rid of his creditors by a compo- 
sition founded upon his fraud and deception. Held, that the complainant 
could not obtain the aid of a court of equity to have the property re- 
stored to him. 2. There may be different degrees of guilt as between 
the parties to a fraudulent or illegal transaction; and if one party act 
under circumstances of oppression, imposition, undue influence, or at 
great disadvantage with the other party concerned, so that it appears 
that his guilt is subordinate to that uf the defendant, the court, in such 
case, will relieve. 3. Where the parties to a fraudulent or illegal trans- 
action are in pari delicto, the simple fact that at the time of such trans- 
action the relation of client and attorney exists between them will give 
the former no claim to the aid of a court of equity to have restored to 
him the “4 of which the latter has become possessed by their 
joint fraud. Such relation alone will not except the case from the gen- 
eral rule, in pari delicto potior est conditio defendentis, aut possidentis. 
4. An attorney is under no actual incapacity to deal with or purchase 
from hisclient. All that can be required is, that there has been no abuse 
of the contidence reposed ; no imposition or undue influence practised, 
nor any unconscionable advantage taken by the attorney of the client. 
When a transaction between parties occupying such relation to each 
other is brought in question, the onus of the case is cast upon the attor- 
ney of showing that nothing has happened in the course of the dealing 
which might not have happened had no such connection subsisted, and 
that the transaction has been fair in all respects. If the court be satis- 
fied that the party holding the relation of client performed the act or 
entered into the transaction voluntarily, deliberately and advisedly, 
knowing its nature and effect, and that no concealment or undue means 
were used to obtain his consent to what was done, the transaction will 
be maintained. 5. He who comes into equity must come with clean 
hands; and if a party seek to cancel or set aside an instrument, or be 
relieved of a transaction, or recover property on the ground of fraud, 
and he himself has been guilty of a wilfull participation in the fraud, 

uity will not interpose in his behalf. Authorities cited in judgment: 
2 Parsons on Contracts, 782: Stewart v. Iglehart, 7 Gill. & John. 132; 
. Freeman v. Sedgwick, 6 Gill, 28; Bartle v. Coleman, 4 Pet. 187; Dry- 
den v. Hanway, 31 Ind. 254. Authorities cited in dissenting opinions: 
Leach v. Leach, 10 Vesey, 517; Ford v. Harrington, 16 N. Y. 285; 1 
Story’s eg ag a § 300; Osborne v. Williams, 18 Vesey, 379; Lord 
St. John v. Lady St. John, 11 Vesey, 585; Smith v. Bromley, Doug. 
696; Browning v. Morris, Cowper, 790; Morris v. McCullock, 2 Eden, 
191; 1 Fonblanque’s Equity, book 1, chap. 4, 3 4, note 9; Freelove v. 
Cole, 41 Barbour, 318 ; Goodenough v. Spencer, 2 N. Y. Sup. ct. 588. 


Bankruptcy—Amendatory Act of 1874—Preference.—JIn re 
Lee. United State District Court, Northern District of New York. 14 
Nat. Bank, Reg. 89. Opinion by Wallace, J. 1. The amendments of 1874, 
far so as they change the existing law in reference to the rights of assignees 
t« recover property transferred in contravention of the Bankrupt Act, and 
in reference to the proof of debts by creditors who have taken a prefer- 
ence, are not retroactive and do not apply where~the proceedings in 
bankruptcy had been previously commenced. 2. Under the prior law, 
a preferred creditor, who did not surrender his preference until he was 
compelled to do pele the judgment of a court, could not prove his debt. 
3 Ifa preferred creditor has two separate claims, and receives a prefer- 
ence on one of them alone, he may prove the other. 


Parent and Child—Custody of Child—Discretion.—Siate v. 
Bralton. Supreme Court of Delaware. Am. Law Reg. June, 1876. 1. The 
father is prima facie entitled to the custody of his children, and where he 
is of good character, and able and willing to maintain them, his right is 

ramount to that of all other persons, except in the single case of an 
infant of such tender years as to necessarily require for its own good the 
care of its mother. But the father’s right is not absolute or unqualified. 
He may relinquish or forfeit it by contract, by his bad conduct, or by his 
misfortune in being unable to give it proper care and support. here 
a father has, through his fault or misfortune, lost or forfeited his right, 
and subsequently, by reformation or otherwise, reinstates himself ina 
position to properly care fur and maintain his child, his right does not 


necessarily revive ; but a court upon habeas corpus will exercise a sound 
discretion in view of all the circumstances with reference to the welfare 
of the child itself. A court will never order a child into the custody of 
an improper person; but where the child has reached the age of discre- 
e court will, in many cases, allow it to make its own choice, even 


tion 








though it choose a person whom the court would not voluntarily appoint. 
.There is no fixed age at which the period of discretion is considered to 
begin. It depends on the capacity of the child to reason sensibly, 
though as a child, in regard to its condition, its feelings, and its future 
welfare. 2. Such matters are proper to be taken into consideration, 
among other circumstances, in determining the custody of children 
where it is jn dispute; but a difference in regard to religious views does 
not of itself afford any ground for interferance by the court on petition 
of a father who has lost or forfeited his right of custody, with the per- 
son who has acquired such right. 


Liability of Stockholders of Insurance Company.—Butler v. 
Walker. Supreme Court of Illinois. 5 Ins. Law Journal, 335. Opinion 
by Walker, The company’s charter provided that the stockholders 
should be individually liable for their unpaid installments in case of loss 
before all the stock was paid in; also that the charter might be amended 
or repealed. The general insurance law, subsequently passed, provides 
that the corporators of any company organized under the act should be 
severally liable to the amount iene’ by them until the whole 
amount of capital had been paid up; also that all pre-existing com- 
panies should be subject to its provisions, except that the amount and 
character and investments of their capital, and the privileges and powers: 
granted them, should remain as authorized by their charters. Held, 1 
that unlimited power to alter or repeal the original charter was reserved. 
2. That the liabilities imposed by the general law on corporators ap- 
plied to this company. 3. That until the stock was all paid up the cor- 
porators were met a liable for the company’s debts to the amount of 
their subscriptions, even though their subscriptions had been paid 
in full. 


Right to Sue in United States Courts on Supersedeas Bond, 
Irrespective of Citizenship.—Seymour et al. v. Phillips. United 
States Circuit Court, Northern District of Illinois. 8 Chicago Leg. News, 
329. Opinion by Drummond, J. Where a suit had been commenced 
in the Circuit Court of the United States, judgment entered against the 
defendants, and a writ of error had been sued out to the Supreme Court 
of the United States, and a supersedeas bond given, and the writ of error 
dismissed, a suit may be maintained in the Circuit Court of the United 
States where the original suit was commenced, on the supersedeas bond, 
independent of the citizenship of the parties. 


Principal and Agent—Authority of Cashier to Bind Bank.— 
Daviess Co, Savings Bank v. Sailor et al. Supreme Court of Missouri. 
8 Chicago Legal News, 332. Opinion by Napton, J. The cashier of a 
bank has no authority to bind the bank, by statements to the surety of a 
note that the bank has made arrangements forthe payment of the note, 
and that he will not be looked to for payment thereof. 


Deed of Minor—Subsequent Marriage—Disaffirmance.— Kiel 
et al.v. Healy etal. Supreme Court of lllinois. 8 Chicago Legal News, 
831. Opinion by Craig, J. 1. The deed of a minor is not void but 
voidable, but must be disaffirmed within three years after reaching ma- 
jority, or such infant will be concluded by the deed. 2. When the com- 
plainant was of age and free from disability, the time in which she had 
to disaffirm the deed commenced to run, and her subsequent marriage 
could not affect or prevent the running of the bar which had already 
commenced. 3. Complainant having voluntarily permitted the time to 
pass in which she could revoke the deed, a court of equity is powerless 
to grant her the relief which she has lost by her own neglect to assert 
her rights in apt time. 


Partnership — The Rights of Creditors where a Deceased 
Partner had made a Fraudulent Conveyance.— White v. Russel 
etal. Supreme Court of Illinois. 8 Chicago Leg. News, 331. Opinion 
by Walker, C. J. The bill in this case alleged that appellant and Ross- 
men were in partnership; that appellant had an excess of capital in the 
firm, which was insolvent; that Ressman died insolvent, and that his 
estate is in that condition ; that he made a will devising his estate in 

ual parts to his wife and his brother James R. That Corby had ad- 
ministered on his estate, and in due course of administration, appellant, 
as surviving partner, had the claim of the late firm allowed in the pro- 
bate court for $2,746.58; that he proved his individual claim ; that the 
assets of the estute do not exceed $3,069.80, of which $1,530 was set off 
to the widow. That the demands against the estate amounted to $4,- 
060.30; that Rossman being insolvent, with $2,050 of the firm money, 
purchased a lot and had it conveyed to his wife, alleging, as a reason, 
that he was insolvent, and would thus be able to retain a home. Held, 
1. That this was a fraud against which equity will afford relief in favor of 
creditors. 2. That when u claim is allowed in the county court against an 
insolvent estate, equity will take jurisdiction to remove fraudulent con- 
veyances, and subject the property to the payment of the debts of the 
deceased. 

Instructions to Jury.— Burke v. Maxwell. Supreme Court of Penn. 
32 Legal Int. 239. Opinion by Paxson, J. A judge has not the right to 
tell wer got that if he were in the jury box he would find against the 

laintiff, even if he qualifies it by saying that they were not bound by 
is views and might ewe them. 

Husband and Wife—Mechanic’s Lien against Property of 
Wife—Pleading.—Deane v. Martin. Supreme Court of Penn. 2 
Weekly Notes, 574. Opinion by Williams, J. A mechanic’s claim against 
the separate property of a married woman must set forth her coverture, 
and that the work was done and materials furnished with her consent and 
authority. An omission to set forth these facts in the claim itself cannot 
be =a by averring them in a replication to a plea of coverture, 
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Recent Reports. ‘ 


Firry-rirta New Hampsurre Reports. Reports oF CASES IN THE 
Superior Court or JupIcatuRE OF NEw Hampsuire. Jon M. 
Survey, State Reporter. Vol. LV. Concord. Published by Isaiah 
B. Sanborn. 


This volume has been on our table for several weeks, but through in- 
advertence was not noticed when it first reached us. A few months ago, 
in reviewing the fifty-fourth of this series of reports, we expressed our 
high regard for the ability and sound legal learning of the members of 
this court, and our opinion of the value of their decisions to the profes- 
sion at large. We take great pleasure in reiterating at this time what 
we then expressed, and in cordially recommending to our subscribers 
the New Hampshire Reports. The volume before us contains six hun- 
dred and twenty pages of closely printed matter, embracing over one 
hundred and twenty opinions, and, in many cases, the authorities cited 
by counsel on argument. It is prefaced by an extremely interesting 
note by the learned author, sketching the legislation which has divided 
the reportorial work of this court from the time when Jeremiah Smith 
occupied the double office of chief justice and official reporter. The 
index is exhaustive, and the head-notes carefully prepared. We have 
from time to time, through the courtesy of the reporter, been able to 
present in the columns of the JouRNAL a number of the decisions which 
now appear in this volume. We append a few more on subjects of 
interest. 


Legacy—Trust.—Ordway v. Dow. Opinion by Smith, J., p. lH. 
M. J., by her last will and festament, bequeathed the residue of her es- 
tate to W. N. D., to be held in trust for her grandson C. B.G., until he 
should attain the age of twenty-five years, at which time the said trustee 
was ordered to pay over and deliver to the cestui gue trust the estate so 
held in trust, trom and after that time to belong to the said C. B. G., his 
heirs and assigns forever; but with the proviso that if it should be found 
necessary to expend any portion of said trust estate for the support of | 
the said C. B. G., then so much and no more might be so appropriated 
for his support until he should attain that age. C.B. G. survived the 
testatrix, pit died before attaining the age of twenty-five years. Held, 
that the legacy vested immediately upon the death of the testatrix in C. 
B. G., to be held in trust for him until he should attain the age of twenty- 
five years, and from and after that time to belong to him and his heirs 
discharged from the trust; and that upon his death before that age, the 
same descended to his legal representatives. 


Award—Setting Aside—Fraud.— Plummer v. Sanders. Opinion 
by Cushing, C. J., p. 238. 1. An award will not be set aside for slight | 
irregularities in the conduct of the referees, it being apparent that they | 
acted in good faith, and that no injustice was done. 2. Where one of | 
three referees, the report of the major part of whom was to be conclu- 
sive, was guilty of fraudulent misconduct in the interest of one of the 
parties, and the other two referees in good faith made an award in 
which such referee refused to join, Held, that the award would not be 
set aside at the instance of the party in whose interest the misconduct 
had happened, 








Assumpsit—Evidence.— Watts v. Sawyer. Opinion by Ladd, J., 

. 38. 1. Inan action of asswmpsit for not accepting goods sold, it ap- | 
peared that the defendant saneud to take the goods and pay the plaintiff ; 
their cost for the same; there was also evidence tending to show that he 
afterwards refused to perform his contract by accepting the goods. Held, 
that a non-suit could not be ordered, even though there were no evidence 
as to the cost of the goods. 2. Evidence of the value of goods is ad- 
missible on the question of their cost. 3. Whether a memorandum, 
which a witness knew when it was made to be correct, can go to the 
jury as evidence, depends upon whether the witness, after examining it, 
is able to state the fact from memory. 


Widow not “Heir” of Husband.— Richardson v. Martin. Opin- | 
ion by Cushing, C. J., p. 45. 1. The widow of a devisee can not take as 
heir of her husband under a clause-giving certain bequests to him and 
his heirs, unless it is apparent from the will that the word ‘‘heirs’’ is 
not used in the ordinary sense. 2. The executor of such will hasa right 
to appeal from a decree of a judge of probate treating such widuw as an | 
heir of her deceased husband. 


Illegal Sale of Liquors by Wife of Defendant—Evidence.— | 
State v. Colby. Opinion by Foster, J., p. 72. On an indictment for | 
the illegal sale of liquor, and proof of a sale by the respondent’s wife 
at their dwelling house, He/d, that it was competent to prove that the | 
respondent had previously kept liquors for sale at that place, and that : 
at the time of the sale alleged in the indictment he was engaged at the | 
same place in the business of selling liquors, as tending to show the 
agency and authority of his wife to make the sale in question. 


Common Carrier—Liability for Negligence—Extent of Ser- 
vant’s Authority.—Jewell v. Grand Trunk R. R. Opinion by Smith, 
J., p: 84. 1. Common carriers are bound to deliver freight, consigned 
to them for transportation, at a place suitable and reasonable for the 
consignee to receive it, and whether any given place answers this re- 
quirement is a question for the jury, under proper instructions from the 
court. 2. The rule would be the same if their liability as common car- 
riers had ended, and the goods remained in their possession as ware- | 


ration to employ other servants, engaged one G. to assist him in mov- 
ing a crate of crockery, and through the negligence or inefficiency of 
G., combined with the carelessness of the servant, the crate was over- 
turned, striking the plaintiff, whereby he received a severe injury, He/d, 
that the corporation was not liable for the negligence of G., nor for the 
fault of their servant in employing G. to assist him, even admitting G. 
to have been an unsuitable and improper person to engage for that ser- 
vice. 4. If the consignee of goods accepts a delivery at a place or in a 
manner different from what a common carrier is liable by law to deliver 
them, the business of removing them becomes from that time his busi- 
ness, and the carrier can not be held liable for the acts or omission of 
those employed to do the work. 5. When the duty of a common ear- 
rier as to the delivery of freight has ended, no custom or practice of his 
servant in assisting consignees in moving or loading their goods can af- 
fect the principal. 

Parol Evidence of Trust.—Hal/ v. Congdon. Opinion by Cushing, 
C. J., p. 104. 1. On the trial of an issue in substance, whether certain 
land was conveyed to the defendant upon an express trust, parol evi- 
dence to prove the trust is inadmissible. 2. In such case parol evidence 
of facts not alleged in the bill, from which a resulting trust would arise, 
is inadmissible. 

Highway — Duty of Town to Adjoining Land-Owner.—Gil/- 
man v. Laconia, p. 130. The owner of land adjoining a highway may 
maintain an action at common law against the town to recover damage 
caused to his land by the fault or negligence of the town in not building 
and maintaining the road in a reasouably proper manner. 


Rescission of Contract—Evidence.—(Chamberlain v. Perkins, p. 
237. 1. Under a count for money had and received a draft accepted 
by the defendant is admissi leas evidence. 2. Under acount for goods, 
wares and merchandise sold and delivered, a draft accepted by the de- 
fendant, the consideration of which was flour and grain sold and delivered 
to him by the plaintiff, is notadmissible. 3. Where A sold and deiivered 
to B a lot of flour and grain, and received B’s acceptances in full pay- 
ment and discharge of the price tuerefor, which B afterwards refused to 
pay, Held, that A, having been compelled to take up the draft, might 
elect to consider his agreement to receive the acceptances in payment of 
the original debt as rescinded, and might recover the price of the flour 
and grain in a suit therefor, the drafts being in court to be disposed of 
as the defendant’s safety might require. 


Note given to Induce Creditor to Sign Composition Deed.— 
Winn v. Thomas, p. 294. 1. A note given by a debtor to induce his 
creditor to sign a composition deed, without the knowledge of the other 
creditors who are parties to the deed, is illegal and void, and it will 
muke no difference if the note is given toa third party who pays the 
amount to such creditor, having knowledge of all the incumbrance. 2. 
Such note, being illegal and void, can not be the consideration of a new 
promise. 


Removal of Causes to Federal Court.— Weeks v. Billings et al., 

. 871. An action brought by a citizen of this state against another cit- 
izen of this state as principal defendant, and a corporation organized 
under a charter granted by the legislature of another state, and having 
its principal place of business in such other state as trustee, in a court 
of this state, can not be removed as to such trustee to the Circuit Court 
of the United States for the District of New Hampshire, upon the peti- 
tion of such corporation. Section 689, U. 5. Rev. Stat. does not apply 
to such an action. 

Trespass-—Evidence. —Brown v. Marr, p.448. The plaintiff owned 
and occupied a barn and nine mows of hay therein. He sold the eighth 
mow to one M., and the ninth to the defendants, who occupied a portion 
of the barn by their horses, with plaintiffs permission. The plaintiff 
claimed that the defendants fed their horses from the other seven mows. 
The defendants’ evidence tended to show that much of the hay purchased 
by thém was of such poor quality that the horses would not eat it. He/d, 
that it was competent fur the defendants to show that the hay in the 
eighth mow purchased by M., being also of poor quality, the plaintiff 
told M. that the hay purchased by him was good hay, but if it were not, 
he might take hay from the other seven mows to make up for the defect- 
ive hay in the eighth mow, and that M. did so, as tending to account for 
the missing hay in a manner consistent with the defendants’ assertion of 
innocence. 

Carrier—Action—Delivery.—Murray v. Warner, p. 546. A bailee 
of goods, sending them by a carrier, may sue the carrier for the delivery 
of the same to the consignee without payment, when payment was im- 
posed as a condition of delivery. 

Bailment for Hire—Degree of Care.—(Chase v. Boody, p. 574. C. 
bailed to B. a horse for hire, to convey him from D. to 8. _B., upon arriv- 
ing at S., put up the horse in a proper place, and the next morning prop- 
erly watered, fed and cared for her, and left her, intending to return, and, 
in fact, returning, within a suitable time to care for her, but having reason 
to apprehend that A., sixteen years of xge, would attempt to water his 
horse during his absence, A. turned the horse loose to water her, and, in 
consequence, the horse became lamed. He/d, that these facts showed no 
evidence of lack of ordinary care and prudence on the part of B., and 
that he was not liable to C. for the damage. 


Certificate of Public Officer—Evidence.— Bullock v. Walling- 


housemen or depositories. 3. The liability of a master for the negli- ford, p. 619. A certificate from the United States Commissioners of 


gence of his servant extends only to such acts or omissions ss come 
within the scope of the servant’s employment. Therefore when the 
ervant of arailway corporation, not havinggauthority from the corpo- 


Patents that diligent search has been made, and that it does not appear 
that a certain patent has been issued, is not competent evidence of that 
fact. 
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Legal News and Notes. 


—In an English county court lately a physician sued a number of 
persons for various sums due to him for medical attendance. In the 
course of the hearing of one of the cases, the plaintiff, in reply to de- 
fendant’s counsel, made use of the remark, “I go in for honesty; you 
lawyers do not.” “The judge addressing the plaintiff, said, ‘How dare 
you have the audacity to make such a remark in a court of justice ; it is 
an offence for which I have the power to commit you to York Castle for 
contempt of ‘court, but instead of doing this, I shall fine you £5, and you 
will be detained in custody until the money is paid.” The plaintiff 
made two attempts to get out of court; and at the second attempt, he 
was warned by the judge that if he persisted in trying to leave the 
court he would increase the fine. The money was eventually brought 
to the court, and the doctor was released. 


—Tue Civit Rieuts Brit acary.—Another federal judge, Judge Saw- 
yer of the ninth circuit, has decided that that portion of the act of Con- 
zress known as the “civil rights ’’ act, which declares any manager of a 
theater or other place of public amusement guilty of a misdemeanor, 
who shall refuse admission to any one on account of color, is unconsti- 
tutional and void. In his opinion he says: ‘“‘Congress has no power to 
make such a law, though the legislature of any state might, perhaps, do 
so, The management of atheater is a private enterprise ; the proprie- 
tor conducts it for his own profit; it is his investment, and he can lay 
down the laws by which it shal! be conducted, and the public has nothing 
to do with it. Ifthe defendant sold a ticket and agreed to let the buyer 
in, he would be liable to an action for damages, and such a suit might 
legally be brought. In the case as it stands, however, it is beyond the 
power of Congress to rule as it has in passing the act, and so much of 
the fourteenth amendment as applies to such cases is unconstitutional 
and void, and there is no pti on which this indictment can be sus- 
tained.” 

—A coMMERCIAL traveller journeying through Normandy halts at a vil- 
Jage inn and orders an omeletts to be made of six eggs for his breakfast. 


He is suddenly called away on business, and departs without either eat- | 


ing the omelette or paying for it. Twenty years elapsed before, journey- 
ing through Normandy again, he reappeared at this particular inn. The 
landlord is stili alive. ‘‘] owe you something for an omelette,” begins the 
commis voyageur. ‘* Made with six eggs,”’ adds the landlord; ** you do, 
and with a vengeance!” “ Well,” pursues the commercial traveller, “ here 
are sixteen frangs ; that will be pretty good interest on the prime cost of 
the omelette.” ‘Sixteen francs!” repeats the aubergiste, disdainfully, 
*T want 1,600,000 francs, 12 sous, and 2 Niards.’’ ‘How so?” asked the 
debtor, aghast at thedemand, ‘‘‘ Just in this wise,’ answered mine host. 
“Those six eggs would have produced so many chickens; by selling those 
chickens I should have been enabled to buy two pigs ; by selling so many 
pigs I should*have been able to buy so many cows; thence, so many carts, 
1orses, farms, houses, and so forth. And I intend to sue you for 1,600,- 
000 franes before the tribunal at Caen.”’ The case is duly tried, and for 
a while matters look dismally for the commercial traveller; when the 
judge--he is a Norman judge, and a very wary one—intervenes. “I 
wish,”’ he says, ‘‘ to ask the plaintiff one question. Were the six eggs 
broken in order to make them into an omelette?’ “They were,” says the 
plaintiff. “‘Then,” adds the judge, “there is an end of the case. The 
remunerative career of the eggs ceased as soon as they were put into the 
frying-pan.” Verdict for the defendant. 


—REGARDING the administration of the law by the police justices of 
New York, we extract the following from the Daily Register of that 
city ; “* The law, asadministered by some of our police justices, is some- 
times at least peculiar, if not startling. The majors of those great 

rinciples which rule in heaven and keep society together on the earth 
is represented to a large number of our population entirely by those 
gentlemen who sit on the police bench and dispense, under our generous 
constitution, the rights of man frum that seat. Every one who knows 
any thing of sewing machine companies knows how severely they some- 
times handle their customers who borrow their machines until they are 
fully paid for, and at the same time what immense profits those compan- 
ies make. We have little sympathy with their occasional cruelty to 
some poor, hard-working woman who, after nearly paying for the ma- 
chine, which may, perhaps, be the only means of earning her daily bread, 
fails in a lnst installment. At the same time, justice is justice, and no 
one man-or woman has a right to take the law into:their own hands. A 
case presented to a police justice a few days ago bad these features. The 
woman hired a sewing machine, to be purchased by monthly payments, 
and had, paid $55 out of $65, when, furnon-payment of the balance of 
$10, they invaded her premises und took it away. Her remedy was a 
peculiar one, and she mustevidently have had no legal friend to whom to 
upply. She went to the oftice of the company and smashed their plate 
glass windows, for which offence she was apprehended and brought be- 
fore a police justice. His decision of tlre case was remarkable, for he 
dismissed the charge, thus leaving the woman and society at large to be- 
lieve that two wrongs make a right, and that every person can take upon 
himself the office of avenging a legal or illegal injury done to him. 
Gross as the conduct of the company may have been, surely the conduct 
of the woman was inexcusable, and showing her the legal remedy which 
she should have putsued, some sufficient judicial note should have been 
taken of eondtict which was so vivlent a breach of the peace.” - 

—Taxinc CommerciaL TrRAveELEeRS.—The recent decision of the 
por rm court aguinst the legality of imposing local licenses upon foreign 
salesmen is calculated to soon abolish the restrictions upon free trade 
between the different states which have resulted from such local statutes 





as have beem enforced in many cities and states for some years past. Of 
late the illiberal policy of taxing drummers for mercantile houses located 
in another state has been pursued nowhere to an important extent except 
in Maryland, and some sharp litigation has grown out of the enforcement 
of the statute in that state, the cases in which the decision of the supreme 
court is rendered being appeals from suits begun in the Maryland courts 
and pushed through to the Richest court by the energetic defendants, who 
justly entertained the notion that this was a free country, and that man 

ad a right to sell his goods wherever he could find a customer, under 
no other restrictions than were imposed upon local traders. At one 
time very unjust and onerous discriminations were made against non- 
resident traders in Maryland and in the District of Columbia, but the un- 
constitutionality of these restrictions upon free commerce between states 
has now been established by the decision of the supreme court, which 
also removes other difficulties in the way of unfettered commercial en- 
tercourse, by deciding that a state or municipality has no right to im- 

ose other tax restrictions upon a non-resident trader than he is sub- 
Jected to in his own state. This decision upsets the illiberal and unpro- 
gressive idea that because a local merchant is made to pay an onerous 
tax, salesmen representing houses in other states should be liable to the 
imposition. Two wrongs do not make a right, and happily for our com: 
mercial prosperity as a country, the constitution restricts the exactions 
of each state to its own inhabitants, and prevents local interference with 
national commerce.—[ New York Grocer. 


—LerapiIne CASES DONE INTO VeERSE.—The American Law Review 
for August re-prints from an English paper a number of leading cases 
done into verse. The Six Carpenter’s Case, 1 Smith Leading Cases, 
appears in rhyme after this fashion : 

£ It was Thomas Newman and five his feres 
(Three more would have made them nine) ; 
And they entered into John Vaux’s house, 
That had the Queen’s head to sign. , 
The birds on the bough sing loud and sing low, 
What trespass shall be ab initio. 


They called anon for a quart’of wine 
(They were carpenters ali by trade), 

And they drank about till they drank it out, 
And when they had drunk they paid. 


One spake this word in John Redding’s ear, 
(White manchets are sweet and fine) ; 
** Pair Sir, we are fuin of «a penn’orth of bread 
And another quart of wine.’’ 
Full lightly thereof they did eat and drink; 
(To rink is | wis no blame). 
** Now tell me eight pennies ’’ quoth Master Vattx; 
But they would not pay the same. 


** Ye have trespassed with force and arms, ye knaves, 
(The six be too strong for me) ; 
But your tortious entry shall cost you dear 
And that the King’s court shall see.’’ 


Sed per totum curiam—t’ was well resolved 
(Note, reader, this difference) , 
That in men not doing no trespuss is, 
And John Vaux went empty thence. 
The birds on the bough sing loud and sing low, 
No trespass was here ab initio. 


—TueE Monthly Western Jurist for July has the following respecting 
the so-called “congress” of lawyers at Philadelphia last month: 
‘““When the eall was first made for the meeting of a congress of law- 
yers at Philadelphia, during the present summer, it was suggested by 
one of our exchanges, that the call was from an officer of some obscure 
collection agency, and that the chief object was advertisement. The 
developments of the so-called congress at Philadelphia on the 21st ult., 
did not seem to place it on any better footing; but a few well known 
attorneys were present, and it is evident the meeting does not deserve 
the name it assumes. It seems that some obscure person calling himself 
an attorney took the liberty of calling the Congress, on June 21st, at 
Philadelphia. Cards of invitation were issued to such persons as were 
desired to be present whether any one but persons belonging to a cer- 
tain colleetion agency were invited is not generally known, but it is 
known that but a handful of lawyers could be found who would have 
anything to do with the concern, and that the whole proceedings were a 
failure. We venture to assert that the whole history of the so-called 
** National Law Congress,” has the appearance of a snide association, 
and we predict for its future the failure it deserves. A national bar as- 
sociation would be a good thing, and there is much work that it might 
accomplish, but if a congress of lawyers is to be called, it should be 
‘done in a respectable way. It should be started by persons whose re- 
spectability, and whose standing as lawyers would be a sufficient guar- 
antee of the good faith of the call. If it is not desirable to have a mass 
convention of lawyers, the Congress should be made up by delegates 
selected by the bar in each state of the Union. This would bring to- 
gether the representative men of our profession.”” Without venturing 
to differ from such a distinguished authority without understanding him, 
we beg to know what the editor of that journal means by the word 
‘“*snide.”’.. We have searched in vain for it in the law dictionaries of 
Burrill, Bouvier and Whualisit, and also in the treatises of Schwurtstein, 
Russfeld, Kantt, Dilworthy and Twain. We have also searched the . 
classic writings of Justinius, Cesaro, Sanskrit and Sophister. As a last 
resort, we have ransacked the late numbers of the Washington Law Re- 

orter. But the word “snide” is nowhere to be found. Wherefore is 
it that the editor of the Monthly Western Jurist has the floor, and all 
other speakers are out of order? 





